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ABSTRACT

Marine Protected Areas (MPAs) are one of the most comprehensive and prevalent
tools to manage the oceans. The conceptual basis of MPAs is to zone ocean space for
various purposes and manage the areas using regulations that provide a balance between
conservation of the marine ecology and human activities. Numerous MPAs have been
designated in every ocean region of the world. However, MPAs may result in justice
concerns for different groups of marine users. Marine-related economic activities and job
opportunities may be reduced due to restrictions on marine resource use and access under
MPA regulations. The protection of the marine environment and its resources is important,
but the rights and interests of marine users also need to be considered.
This thesis argues that incorporating the concept of environmental justice into the
design of MPAs can address justice concerns. It evaluates the discourse of justice in
public affairs and environmental justice scholarship which is widely adopted in landbased environmental laws and policies, and examines its application in marine areas. The
purpose is to critically analyse the application of an environmental justice approach to the
design of MPAs to minimise the prospect of unfair outcomes in marine management. It
examines the justice literature and the scholarship of MPAs, and conducts case studies. It
presents a framework of MPA-based environmental justice which comprises the concept
and principles of environmental justice in the context of MPAs. The framework serves as
an analytical approach to assess the degree of environmental justice in current MPAs and
can be transferred to a combination of process and management measures for establishing
an environmental justice-based MPA.
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1.1 Background
Marine protected areas (MPAs) are one of the most popular management tools used
to balance marine preservation and resource use. It is assumed that MPAs achieve public
benefits, but MPAs have also brought adverse socio-economic impacts to some marine
users. Inappropriate MPA site selection and poor design of zoning strategy have led to
affected people initiating social movements against the introduction of MPAs or MPA
regulations. For example, in 2012, nearly 1,500 protesters denounced no-take areas
(zones in MPAs for conserving biodiversity where fishing activities are forbidden) near
Kangaroo Island, South Australia, based on concerns that their livelihoods may be
destroyed.1 Once fishing is prohibited in certain areas, many aspects of life in nearby
coastal communities can be affected. Similarly, due to concerns about the implications of
conservation policies, a large MPA protest action occurred in Queensland in 2012.
Recreational and commercial fishers and companies objected to the plan by the
Queensland Government to extend no-take zones in the Great Barrier Reef area on the
basis that they could be financially ruined.2 Further, at the National Park and Biosphere
Reserve in the Gulf of Mannar region, India, social strife eventuated after 35,000 fishers
were affected by island entry restrictions and prohibitions on sea grass collection.3
The examples above demonstrate that there are uncertainties about whether the
establishment of MPAs and associated management policies will cause socio-economic
harm. The increasing global acceptance of applying MPAs for purposes of conservation

1

The Australian News, '1500 Protest against Marine Parks on Kangaroo Island', The Australian 7 October
2012, Available from <http://www.theaustralian.com.au/>.
2
Stephanie Smail, 'Queensland Fishing Industry Protests Extended Marine Protection Zones', ABC News
20 August 2012 <http://www.abc.net.au/worldtoday/content/2012/s3571424.htm >.
3
Maarten Bavinck and Vriddagiri Vivekanandan, 'Conservation, Conflict and the Governance of Fisher
Wellbeing: Analysis of the Establishment of the Gulf of Mannar National Park and Biosphere Reserve'
(2011) 47(4) Environmental Management 593, 595-596.

3

inevitably will lead to increasing numbers of affected marine users. There is concern
about the extent to which social and environmental benefits can be achieved by MPAs.
Therefore, the designation of MPAs is expected to impact legitimate socio-economic
interests of people in using and enjoying the marine environment. They include people
who work in the fishing industry and others involved in various marine activities.4

1.1.1 MPAs as a Means for Managing Marine Activities
Human involvement in marine environments and resources needs to be regulated in
order to prevent the overexploitation of marine resources. In his famous 1968 article
entitled The Tragedy of the Commons, Hardin developed the idea of the tragedy of
commons based on a rational man’s behaviour of avaricious gain.5 To explain this point,
he developed a famous parable that once each herdsman has access to raise his cattle in a
common pasture, he will increase the number of his own cattle in order to gain the most
personal benefit. The consequence is that the number of cattle will exceed the capacity of
the land.6 Hardin argued that mutual social coercion7 is necessary to manage commons in
order to avoid this tragedy.8 In other words, if there is no regulation to manage resource
use, individuals may behave greedily and then natural resources will be depleted.

4

According to the IUCN, the common marine activities, including fishery, traditional cultural
fishing/collection, non-extractive recreation such as diving, tourism, shipping, problem wildlife control
management such as shark control, renewable energy generation, aquaculture, works, mining and etc. are
all managed by different levels of restrictions based on different zones in MPAs. See Jon C. Day et al,
Guidelines for Applying the IUCN Protected Area Management Categories to Marine Protected Areas
(IUCN, 2012), 27.
5
Garrett Hardin, 'The Tragedy of the Commons' (1968) 162 Science 1243, 1244.
6
Ibid.
7
Mutual social coercion is a collective agreement made by the majority of affected people. A social
arrangement frames people’s responsibility and therefore produces coercion to constrain human
behaviour and govern their activities. See ibid, 1247-1248.
8
Ibid, 1248.

4

Oceans, also a common, are the largest and arguably one of the most challenging
environments in which to develop regulations to manage human use of natural resources.
Oceans constitute over 70% of the Earth’s surface and contain 80% of world
biodiversity.9 There is a large population of people who reside and work in coastal areas.10
Previously, marine resources were perceived to be inexhaustible. Humans exploited the
oceans without limitations.11 The concept of mare liberum (freedom of the seas) proposed
by Hugo Grotius in 1609 advocated that the commons in the oceans should be open to all
humankind.12
Increasing human involvement in coastal and ocean areas has resulted in overfishing
and pollution and heightened concerns about deterioration in the state of marine resources
and the marine environment upon which much of the world’s population depend. Under
the appeal of a new marine order that would avoid the tragedy of the commons, a
comprehensive international oceanic text was finalised as the UN Convention on the Law
of the Sea (LOSC) in 1982. The LOSC was adopted at the third UN Conference on the
Law of the Sea (UNCLOS III), and entered into force in 1994.13
The LOSC consolidated a new doctrine for the oceans which, in many aspects,
constrained the freedom of the seas, particularly in regards to the marine environment and
resources. For example, States now have an obligation to preserve and protect the marine
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environment while exploiting and extracting resources from them, both within and
beyond the limits of national jurisdiction.14

The need to conserve marine resources is now more urgent in the context of rapid
innovation in fishing technologies and gear which have dramatically improved fishing
capability. Based on historical catch trends, the world’s fishing activities have entered
into a status of ‘a race for the fish’ which is a situation of competitive catch instead of
optimal harvest.15 Competitive fishing has led to overfishing of commercially valuable
stocks. The percentage of overfished stocks has rapidly increased from 10% in the 1970s
and 1980s to 30% in 2009. 16 In 2011, 61.3% of stocks were fully exploited. 17 Many
management measures have been developed by States and regional fisheries bodies to
address unsustainable fishing.

There are a variety of marine management methods for improving marine
conservation in balance with human use of the oceans are various. They include marine
spatial planning (MSP) and fisheries management. MPAs are the practice of marine
spatial planning for human marine uses in order to improve marine management and
enhance resilience of marine ecosystems.18 MSP has also been largely applied in MPAs.
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Marine spatial plans are designed based on information on the important ocean areas
needing conservation. Tailored management methods are used for regulating marine
use.19
MPAs can also be viewed as a tool for fisheries management.20 Regulating fishing
activities is an important goal in almost all MPAs. In no-take MPAs, fishing activities
are prohibited. In multiple purpose MPAs, fishing and other activities are managed.
Some critics argue that fish are so mobile that site-based marine management cannot
assist conservation of fishing resources.21 However, empirical work, using 16 case
studies, conducted by Gell and Roberts shows that well-managed MPAs have great
potential to improve sustainability of fisheries.22 Harrison and others investigated the
ecological effectiveness of six marine reserves in the Keppel Island of the Great Barrier
Reef Marine Park and reached a similar conclusion. They discovered that marine
reserves contributed a significant proportion of larval and adult fish to adjacent fished
areas.23 Lester and others conducted data analysis of global marine reserves and indicate
that density, biomass, organism size and species richness of communities greatly
increased within no-take zones.24 Many studies showed that the increase in larvae and
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adult fishes in no-take zones contribute spill-over effect to adjacent areas.25 Kelleher
argues that almost all MPAs make contributions to sustainable fisheries.26 Multiplepurpose MPAs also provide a possibility to sustainably develop interests of various
marine uses.

Designating MPAs becomes one of the most prevalent means to conserve marine
ecosystems. The framework for the designation of MPAs has been developed through
numerous international instruments. For example, in 1988, the 17th General Assembly of
the United Nations (UNGA) adopted a Recommendation 27 made by the International
Union for Conservation of Nature (IUCN) outlining the need for coastal States to
cooperate with local level governments to establish national representative systems of
MPAs. 28 At the second Meeting of the Conference of Parties to the Convention on
Biological Diversity (CBD/COP2) in 1995, the Jakarta Mandate on Marine and Coastal
Biological Diversity was adopted. The Jakarta Mandate confirmed the importance of
applying MPAs to conserve marine and coastal biological diversity and supported the
establishment of representative global networks of MPAs.29 In 2004, the 7th Meeting of
the CBD/COP7 adopted Decision VII/28, which invited Contracting Parties of the CBD
to establish and maintain national systems of MPAs by 2012.30 Similarly in 2010, the
CBD/COP10 encouraged Contracting Parties to cooperate in integrating MPA networks
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at national, regional and international levels, 31 and adopted Decision X/2 which
established the Aichi Biodiversity Targets. The key aim of the Aichi Biodiversity Targets
is that:

at least 17% of terrestrial and inland water, and 10% of coastal and marine areas, especially
areas of particular importance for biodiversity and ecosystem services, are conserved
through effectively and equitably managed, ecologically representative and well connected
systems of protected areas and other effective area-based conservation measures.32

This target has been endorsed by international organisations, such as International Union
for Conservation of Nature (IUCN) 33 and United Nations Environment Programme
(UNEP).34 The 2012 United Nations Conference on Sustainable Development (UNCSD)
adopted a declaration document, The Future We Want that restated the benefits of
adopting MPAs to manage marine use, address overfishing and marine pollution
problems, and conserve marine ecosystems, in order to achieve the Aichi Biodiversity
Targets. 35 The 2015 UN Sustainable Development Summit adopted 17 Sustainable
Development Goals and 169 targets to achieve over the next 15 years. 36 Goal 14
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articulates the objective of conserving the marine environment and resources, also
including conserving at least 10% of coastal and marine areas, by 2020. 37 Therefore, it is
reasonable to expect that MPAs will continue to play an important role in the preservation
and protection of the marine environment and resources at the national and international
levels.

1.1.2 Socio-economic Aspects of Justice and Equity Concerns in Marine Protected
Areas and Current Solutions
MPAs, like many other management tools, sometimes produce unwanted results.
Inappropriate site selection and poorly developed zoning strategies for MPAs are two key
factors that contribute to the risk of MPAs having negative implications for marine users.
The adverse impacts to them are often related to their economic and social condition.
Some groups of marine users may feel that they have been unjustly treated if their
livelihoods and well-being are negatively affected as a result of new zoning strategies.38
Even though site selection and marine area zoning are based on natural conditions and
the purpose of use, regulations may result in unexpected or undesirable constraints on
stakeholders. It has become common for protest movements against MPAs to be
organised when people find that their perceived rights to access and utilise the marine
environment have been hampered.
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In order to reduce the negative socio-economic implications of MPAs, while
increasing the conservation value and total area of MPAs to achieve the Aichi Target,
government considerations turn to alternative or revised MPA designs that minimise
stakeholder resistance. For example, establishing MPAs in residual areas39 can reduce
conflicts of interests and enable maximum geographic expansion of national protection
zones since there are only a few competing human marine activities. The US
Papahānaumokuākea Marine National Monument, which has a large no-take zone, is
situated in the remote area of Northwestern Hawaiian Islands.40 Another example is the
Pacific Remote Islands Marine National Monument, situated in the remote surrounding
waters of the south and west Hawaiian Islands. This Marine National Monument was
expanded in 2014 and was ranked as the largest MPA in the world in the same year.41
Nevertheless, critics argue that this type of MPA is unlikely to be effective in managing
marine commons since there is no urgent need to assign MPAs in areas that do not suffer
biological and environmental damage.42 The fundamental reason to establish MPAs is to
introduce spatial management that balances ocean use and protection. It is argued that if
a MPA is located in an area which does not have a use and protection balancing
requirement, it is not meaningful to invest resources in establishing such a MPA.
Alternative MPA designs have been developed to reduce socio-economic impacts
on marine user rights to access the marine environment and utilise marine resources.
These are known as ‘rights-based’ MPAs. They aim to conserve marine resources by

39
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attributing ownership of resources to marine users in order to increase their stewardship
of the marine environment.43 Rights-based management is often applied to manage fish
resources in traditional or customary small scale fishing,44 or sometimes called Territorial
Use Rights in Fisheries (TURFs).45
There is still much uncertainty as to the applicability of such customary marine area
management in larger scale and multi-purpose MPAs. A study that investigated
customary closures in Papua New Guinea concluded that this type of management only
works in communities with significant distance to markets (further than 16km), low
population (fewer than 600 residents), and low modernisation. 46 Rights-based reefs
harvest management is being successfully practised in Karkar Island, Papua New Guinea,
where the local population is approximately 370 people and the local community has user
rights over all reefs in offshore areas of the island.47
Further, TURFs are focused on addressing single-species fisheries issues, such as
overexploitation of particular commercial species, and by-catch problems. 48 They are
based on self-management through giving 'ownership' over natural resources to a
community or a person and are relatively small-scale and have a strong history with
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customary fishing. 49 Ideally, TURFs can be effective in conserving marine resources
because ownership creates an incentive for the 'owners' to control fishing effort so that
they may maximise future profits from the resources. However, the concept of ownership
over natural resources which are commons would deny access to others.50 Since MPAs
are largely tools to manage marine ecosystems, including multi-species and their habitats,
it can be difficult to grant ownership of diverse marine resources and habitats to different
marine users. Therefore there is limited ability to adopt a rights-based approach in MPA
design.
Maximising the degree of public participation is another MPA design solution to
reducing the negative outcomes of MPAs. One of the prevalent public participation
designs for MPAs is community-based management. This is based on the idea that both
conservation and development are simultaneously achieved if the development objectives
of the local communities are consistent with the goals of local MPAs.51 In order to achieve
consistency, a high degree of public participation that empowers local communities to
integrate local development objectives with MPA conservation goals is suggested. 52
However, there are shortcomings in this approach to MPA design. Firstly, it is linked to
a small scale community-based MPA, rather than large MPAs. Since it requires a high
level of public involvement, there are difficulties in engaging a large number of
stakeholders to participate in the whole process of creation of a new MPA, and in
achieving their consensus. Therefore, community-based MPAs are usually in a small
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scale. For example, community-based MPAs in Fiji’s Coral Coast are less than one square
kilometre.53
Secondly, community-based MPAs may face challenges when political and socioeconomic circumstances change. For instance, community-based MPA designs and
management measures are established and implemented by local communities whose
high level of autonomy to make decisions is usually authorised by governments. Thus,
the management of community-based MPAs is dependent on political approval at a high
level. When the political environment changes, there may be negative impacts to MPAs
if the new government refuses to decentralise the same degree of the local autonomy.54
Therefore, the current and popular solutions for improving justice concerns in MPAs
have their advantages, but they all have their limits to address justice challenges in larger
scale and multiple-purpose MPAs. Hence, there is a need to examine alternative
approaches.

1.1.3 The Need to Develop Justice-based MPAs
This thesis examines the socio-economic aspects of justice in MPA design within
the broader development and application of environmental justice. Justice is a core
element of all aspects of social life. As Rawls argued in his book, A Theory of Justice, a
well-ordered society, or a fair system, should be ruled effectively by a public conception
of justice.55 This idea of a public conception is based on two principles: firstly, each
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person should have equal basic rights and duties. Secondly, inequality in social and
economic opportunities should be addressed.56 In Rawls’s theory, equity is a key
element of the concept of justice. Therefore, this thesis also views equity is the main
component of justice.
‘Justice’ in the context of environmental governance57, is termed ‘environmental
justice’. It was first advocated by the public in response to unfair environmental policies,58
and is now applied by many governments as a goal of environmental policy. For example,
the Environmental Protection Agency of the United States of America (US EPA), a
pioneer in the discourse of environmental justice, affirmed that ‘environmental justice’
should be incorporated into environmental policies. 59 Portugal, Spain, India and many
other countries have written environmental justice into their constitutions.60
Concerns as to equity and justice have been raised principally in terrestrial-based
protected area management. Regarding terrestrial protected areas, Blaustein points out
that protected area management should consider equity issues with respect to living and
development rights for local and indigenous people who reside in or depend on the

56

Ibid, 14-15.
The term, ‘governance’ refers to principles, means, policies and rules which are related to public
decision-making. Governance actions involve in decision-making structures, government structure, public
servants’ power and responsibilities, and citizens’ opinions. The definition of ‘governance’ is often
discussed together with ‘management’. The term, ‘management’, is about the actual means and actions to
achieve given objectives. Therefore, it can say that the meaning of ‘governance’ is broader and includes
‘management’. See Grazia Borrini-Feyerabend, Nigel Dudley and Tilman Jaeger, 'Governance of
Protected Areas: From Understanding to Action' (International Union for Conservation of Nature (IUCN),
2014)
<http://cmsdata.iucn.org/downloads/governance_of_protected_areas___from_understanding_to_action.pd
f>, 10-11.
58
The discussion of the development of environmental justice and its movements, see Chapter Three.
59
US Environmental Protection Agency, Environmental Justice (2 Octorber 2012) US Environmental
Protection Agency <http://www.epa.gov/environmentaljustice/>; 'Plan Ej 2014' (Environmental
Protection Agency, USA, 2011) Available from <http://www.epa.gov>
60
United Nations Development Programme (UNDP), 'Environmental Justice: Comparative Experiences
in Legal Empowerment' (2014) Available from <http://www.undp.org/content/dam/undp/library/>, 12
and 23.
57

15

protected area.61 Paavola argues that the absence of distributive and procedural justice
will delay the effects of the adoption of conservation measures.62 Thus, ignoring justice
issues in protected areas will impose negative socio-economic effects on the public and
diminish the effectiveness of conservation measures.
This thesis argues that a just management system will improve the effectiveness of
MPAs. ‘Justice’ is recognised at IUCN conferences as one of elements to establish
effective MPAs. At the 2014 IUCN World Parks Congress, The Promise of Sydney was
published, which emphasised that an effective protected area, whether terrestrial or
marine, should be based on social justice and environmental responsibility.63 Some recent
studies have focused on procedural justice from a perspective of public participation in
the creation of MPAs.64 Further, this thesis regards equity as a key element of just MPAs.
Promoting equitable MPA management is emerging as a public governance trend. Some
research has considered equity issues in MPAs. 65 Research results have demonstrated
that inequitable impacts of MPA conservation cause conflict among stakeholders and thus
reduce the effectiveness of management.66 The key international instrument, Target 11 of
the Aichi Biodiversity Targets, also issued a request to improve ‘effectively and equitably
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managed’ MPAs.67 Therefore, the concept of equity should be central to MPA design and
to the achievement of environmental justice in MPA management.

1.2 The Objective of the Research
The objective of the thesis is to analyse how the processes of site-selection and the
design of zoning plans of MPAs can be improved by applying principles of justice and
environmental justice. MPA management generally encompasses the process of
establishing MPAs, the design of zoning strategies, and enforcement of regulations. The
thesis focuses on the first two phases of MPA management which are the precursors to
MPA enforcement. To achieve this objective, the thesis examines the concepts of justice
in public affairs, environmental justice in terrestrial environmental matters, and broadens
the discourse to marine areas by articulating an environmental justice-based framework
for MPAs that encompasses socio-economic equity.

1.3 Justification of the Objective of the Research
Justice concerns in MPAs are social and environmental. Justice concerns relating to
social structure encompasses ‘social justice’. They focus on human attitudes behaviours
and social interactions. The notions of social justice developed in four waves of research
from 1945 to the present. The first wave was linked to deprivation, concerning the degree
of people’s satisfaction with the allocation of common resources and public services. The
second wave concerned broader research on the principles of fairness and equal
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distribution. The third wave involved procedural justice, developing legal methods to
resolve injustice. The fourth wave concerns retributive justice and reflects an increasing
interest in studying how people react to law breaking behaviours.68
These diverse perspectives on social justice share common approaches, such as a
psychological perspective which examines why people feel unjust, how they react to that
feeling and what is the cause.69 Another shared approach focuses on what the society can
gain or lose when people feel unjustly treated.70 The third and the fourth waves have in
common a broader focus on equity rights. Thus, modern social justice can be regarded as
a moral and political construct aimed at equal rights and collective solidarity. It is based
on equal rights and opportunity for everyone. 71 It is focused on human behaviours,
reactions, and psychology in the social dimensions of justice.
The term ‘environmental justice’ is derived from social justice.72 Its origins were in
the 1970s when there was focus on equity in environmental quality. Environmental
movements, as social movements in their initial stages, sought equal environmental
treatment and equal environmental rights for different groups of affected people.73
After a long period of development, the term ‘environmental justice’ became
popularised in the 1990s.74 The goal of the environmental justice movement shifted from
seeking equity to achieving justice. 75 Key instruments, such as the US Principles of
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Environmental Justice declared in this period, show that environmental justice now
encompasses a broader meaning than mere environmental equity. 76 It includes ecological
principles, environmental rights, autonomy/self-determination, corporate-community
relations, policy, politics and economic processes, and social movement building.77 The
concept of ‘justice’ in environmental justice has been widely recognised as a terminology
with a broader meaning that includes the concept of ‘equity’. 78
The research subjects of environmental justice have expanded horizontally and
vertically into many aspects of the realm of social justice. Issues such as climate change,
flooding, air pollution, vulnerability of groups (such as indigenous, women, children and
the elderly), social poverty, indigenous rights, and labour movements have been widely
addressed in the field of environmental justice.79 The negative impacts of environmental
decisions pervade people’s socio-economic lives. Schlosberg advises that it is better to
regard modern environmental justice as seeking to create the conditions for social
justice.80
Therefore, these are three major justifications on focusing on socio-economic
dimensions of environmental justice in this thesis. Firstly, social justice studies have
always been about researching human behaviours in social interactions and about the
whole society, whereas environmental justice is more about unfair environmental impacts
on disadvantaged groups of people due to poor environmental management. This thesis
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seeks to address the socio-economic interests of the main groups of people affected by
MPAs.
Secondly, environmental justice which this thesis discusses encompasses some
parts of social justice because they overlap in many aspects. The ultimate goals for both
are the same. Social justice and environmental justice both aim to improve a just society
and, although they have different focuses, they tend toward the same direction. In addition,
the scope of both is similar. The scope of social justice has enlarged from the individual
to encompass the whole society and the focus of environmental justice has expanded from
terrestrial governance to encompass most social issues. Both are about interactions
between the human and nonhuman world. Therefore, this thesis applies a broader concept
of environmental justice as the research perspective which will have a component of
social justice.
Thirdly, this thesis concentrates on establishing an environmental justice-based
framework for MPAs rather than merely focuses on an equity-based approach. The term
‘justice’ in ‘environmental justice’ entails concepts of equity, impartiality, or equality and
has many other principles. It is more comprehensive than ‘equity’. 81 Similarly, the term
‘justice’ in ‘social justice’ is broader than mere social equity. However, equity has been
recognised as a critical component in public governance. Therefore, it is considered as a
central feature of this justice-based framework.
As a result, this thesis addresses socio-economic aspects of justice concerns in MPAs
by a broader environmental justice approach. The expectation is to construct an
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environmental justice-based framework for improving socio-economic equity in MPA
management.

1.4 Research Questions and Methodology
The core question of this thesis is this: can the process of developing MPAs be
improved by incorporating a broader environmental justice approach that promotes
social equity? If so, how can this be achieved? In order to respond to this core research
question, this thesis will address three sets of primary and secondary research questions.
The methodology for each set of research questions is also discussed as follows:
(1) What is environmental justice in terrestrial environmental governance?
i. What is justice?
ii. What is justice in the context of terrestrial environmental governance?
The objective of examining these two research questions is to provide a theoretical
foundation and to frame a research approach for the thesis. ‘Justice’ and ‘environmental
justice’ are the main topics analysed in this research. ‘Environmental justice’ is derived
from ‘justice’ which relates to a broader context of social justice, rather than justice in
criminal cases. A literature survey on justice theory is conducted, which highlights the
prerequisite of the appearance of justice. It also provides a discussion of justice in the
context of public affairs. This discussion identifies the elements of justice and an
approach to their interpretation as the basis for presenting a framework of justice for
MPAs. The proposed framework is composed of procedural justice and distributive
justice. It emphasises the principles of justice which relate to management measures for
implementing decisions. (Figure 1.1)
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The framework of justice
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Figure 1.1: The composition of the framework of justice and the concept of justice82
The proposed framework and the proposed concept of justice in the context of public
affairs are the foundation to explore the research question of what environmental justice
is in the context of land-based environmental governance. The answer to this research
question is provided by a proposed framework and concept of environmental justice.

(2) What is MPA-based environmental justice?
i. What aspects of environmental justice are relevant to ocean governance?
ii. Is there a need to modify environmental justice for application to ocean governance?
iii. What are the socio-economic equity implications of MPAs?
iv. What are the criteria for achieving an environmentally just MPA?
This part of the research aims to broaden the concept of environmental justice so that
it can be applied to MPAs. A framework of environmental justice is proposed for MPAs.
This research begins with the identification of prerequisite conditions for the development
of justice in ocean governance and then articulates the link between environmental justice
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and MPAs. Secondly, this thesis argues the need to adjust the concept and framework of
environmental justice for application in MPAs by comparing and contrasting territorial
environmental governance and ocean conservational governance. This part investigates
socio-economic equity features of MPAs by providing an overview of the process of
creating MPAs and the design of zoning strategies in MPA management from state
practice. The research examines the socio-economic features of MPAs as marine
attributes that will contribute to the proposed concept and framework of MPA-based
environmental justice.

(3) How can MPA design be improved by incorporating an environmental justice
approach?
i. What is an environmentally just MPA?
ii. How should the framework of environmental justice be built into MPAs?
The proposed framework provides a combination of criteria to assess the
incorporation of marine environmental justice in MPAs. In order to examine the
applicability of the framework as a combination of criteria, two case studies, the
Batemans Marine Park (BMP) in New South Wales (NSW), Australia, and the South
Penghu Marine National Park in Penghu County (SPMNP) in the Republic of China
(ROC) (Taiwan) are conducted. In the two cases studies, the incorporation of justice in
the process of establishing the MPAs, as well as the design of zoning strategies, are
critically analysed within the framework of environmental justice. Based on the results of
this assessment, policy recommendations are made in order to improve environmental
justice, particularly its social equity aspects in MPA selection and design. In addition,
23

lessons learnt from the case studies are highlighted and considered in developing the
overall practical processes for establishing environmental justice-based MPA and
designing its zoning strategy.

1.5 Significance of the Research

There is a broad range of literature in the fields of justice, environmental justice and
MPAs. However, the connections and interaction between them have not been discussed
extensively. Issues relating to environmental justice in territorial environmental policies,
especially in the US, have been examined widely. For example, Gleeson and Low provide
a comprehensive discussion of environmental justice and argue that the practice of
environmental justice has already been largely analysed in territorial environmental
policies in the US and the United Kingdom (UK).83
The potential link between justice and MPA management has also been explored.
Extant literature is largely focused on the importance of public participation in the
processes of MPA decision‐making. For example, Voyer and others studied three MPAs
in Australia and found that the expansion of the MPA network cannot work smoothly
without favourable social and economic opinions.84 Jones made a similar point in arguing
that the consideration of public opinion is important to establish effective no-take MPAs
in the UK.85 He has conducted research on improving equitable management in MPAs.86
Gustavsson and others analyse procedural and distributive justice in a community-based
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managed MPA, the Chwaka Bay Marine Conservation Area, Tanzania by focusing
largely on the importance of public participation in improving the effectiveness of MPA
management. This category of literature provides a foundation for developing this thesis.
However, the articles do not provide a comprehensive discussion on the interaction
between environmental justice and MPAs. They also do not show how procedural and
distributive justice in MPAs can be achieved.87
There are limited benefits to maximising the number of stakeholders to participate
in decision-making processes, or inviting them to be involved at the earliest phase of
creating a new MPA. Public participation is important, but overemphasising it may
damage the conservation purposes of MPAs or lead to implementation delays. One reason
to explain why public participation may not be the only solution for improving MPA
management is that groups of affected people are often marine users undertaking
commercial activities. They may disagree with conservation measures no matter how
widely public participation is undertaken because they consider that the changes would
bring direct negative impact to their economic activities.88 Further, timely decisions for
purposes of marine conservation are also necessary, 89 especially when failure to act
results in irreversible degradation of the marine environment and decline in resources.
Thus, it is proposed here that, to increase stakeholder support in order to improve
the degree of environmental justice and the effectiveness of MPA management, a
combination of management measures is needed, one of which is public participation.
Jones and others have developed a combination of economic, interpretative, knowledge,
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legal and participative incentives in order to increase the effectiveness of MPA
management.90 Beyond public participation, environmental justice approaches address a
broader range of issues, essential for the designation of MPAs although environmental
justice and MPAs are well developed as separate concepts. This thesis investigates a
vacuum in academic literature concerning the interaction between MPAs and
environmental justice, particularly socio-economic aspects.
It is anticipated that the results of this thesis will bridge the gap between existing
studies on justice, environmental justice, social equity and MPAs. Secondly, the thesis
will develop an analytical approach to environmental justice and social equity in MPA
site-selection and design which will be tested against current MPA by using case studies.
Furthermore, this thesis will develop a process for creating an environmentally just MPA.
Once MPAs can be established in a way that accords with environmental justice, MPAs
in the future will be more effective and enforceable; thereby contributing to the goal of
sustainable use of the oceans.

1.6 Thesis Structure
This thesis is composed of eight Chapters. Chapter One provides the background to
the thesis and introduces two core research topics: MPAs and environmental justice. This
outlines the need to develop a model of environmental justice-based MPAs. This Chapter
also presents the research methodology, research questions, and significance of this
research.
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Chapter Two examines the concept of ‘justice’ within the context of public affairs.
It discusses two key arguments. First, it illustrates that public affairs need to be managed
by social regulations, but injustice still occurs after the creation of social order. Second,
the chapter articulates the framework of justice by examining (1) the core elements of
justice, (2) the role of justice according to the processes of decision-making and
developing implementation measures, and (3) the principles of distributive justice and
procedural justice. The proposed framework of justice is the theoretical foundation for
articulating frameworks of justice in the contexts of land-based environmental
governance and MPAs in the succeeding Chapters of this thesis.
Chapter Three focuses on environmental justice in the context of terrestrial
environmental governance. This Chapter comprises three sections. Section 3.1 highlights
the need to manage access to natural environments and use of its resources, and identifies
the existence of injustice even after the adoption of an environmental governance
framework. Section 3.2 follows the discussion in Chapter Two and focuses on the
development of the framework of environmental justice by analysing: (1) the
interpretation of the core elements of justice from a land-based environmental perspective,
(2) the principles of distributive justice and procedural justice that will help identify
principles of justice in accordance with contemporary social values, and (3) the proposed
environmental justice framework for MPAs. Section 3.3 synthesises the outcomes of
Chapter Three. The findings of this Chapter show that justice issues exist in land-based
environmental issues, so making an environmental justice-based decision is essential.
Further, environmental justice serves as a policy tool which has been incorporated into
environmental decision-making processes in many countries. This Chapter examines the
literature and concludes the findings by presenting a framework and a concept of
environmental justice.
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Chapter Four examines justice in marine environmental governance. This Chapter
consists of four sections. The first two sections analyse the link between justice and MPAs.
It is argued that marine activities without regulations will lead to chaos and
overexploitation of marine resources. This justifies the need to regulate human activities
but also raises the question as to whether current marine management measures produce
injustice. It also briefly introduces the LOSC framework for ocean governance and marine
environmental management. Section 4.3 identifies the difference between marine
commons and territorial commons to demonstrate the need for a different justice concept
and framework in the context of ocean governance. This Chapter concludes that
environmental justice concerns exist in marine environment protection and resource
conservation. The interpretation of environmental justice needs to be different for marine
resource management. The current discussion of justice in environmental governance is
based on terrestrial environmental governance issues. There are features of the marine
environment that differ from the terrestrial environment. It is argued in this Chapter that
environmental justice should be redefined for its application into marine conservation
management.
Chapter Five provides a critical analysis of environmental justice in MPAs and starts
the discussion by examining the socio-economic implications of MPAs and the criteria
for achieving an environmentally just MPA. This Chapter reviews the processes of
establishing MPAs and designs of zoning strategies for multi-purpose MPAs. It also
develops a framework of environmental justice for improving MPAs by examining the
following: (1) the socio-economic attributes of MPA management to identify factors that
pose as barriers to best practice management of MPAs, (2) the core elements and (3) the
principles of environmental justice in the context of MPAs, and (4) the framework of
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environmental justice for MPAs, which will be tested against the case studies in Chapters
Six and Seven.
Chapter Six analyses the applicability of the proposed framework for MPA-based
environmental justice in the Batemans Marine Park (BMP), NSW, Australia. The
proposed framework for MPA-based environmental justice is transferred into a
combination of criteria to assess the degree of environmental justice in the design of the
NSW marine park regulatory system, the creation of the BMP and its zoning strategy.
The results show that the degree of environmental justice in the design of the NSW marine
park regulatory system is higher than in the BMP, so this Chapter provides
recommendations to improve the BMP.
Chapter Seven is the second case study. It focuses on the South Penghu Marine
National Park (SPMNP), the Republic of China (Taiwan). The Chapter follows the same
analytical framework used in Chapter Six and analyses the degree of environmental
justice in the design of the regulatory system and the actual practice of the creation of the
SPMNP and the design of its zoning strategies. The findings show that the proposed
framework of MPA-based environmental justice is able to assess the degree of
environmental justice in the SPMNP. This Chapter also reveals that the design of the
ROC national park regulatory system is one of the main factors which reduce the degree
of environmental justice in the SPMNP. Therefore, it presents recommendations to
improve the ROC national park regulatory system and the SPMNP.
Chapter Eight is the conclusion chapter. It comprises four sections. Section 8.1
summarises and synthesises the findings of previous Chapters. Section 8.2 proposes a set
of phases and measures to create environmentally just MPAs. Section 8.3 suggests areas
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for further research on environmental justice and MPAs based on the findings of this
thesis.
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Justice serves an important role in the functioning of society. Its application is broad.
People’s behaviour and government policies are influenced by notions of justice.
Activists, politicians and scholars in the fields of sociology, philosophy and law have
contributed to the study of the origin and practice of justice in order to improve living
circumstances and governance. Various perspectives on the concept of justice have
emerged. There are divergent views on different aspects of justice, such as what it is, how
it appears, and how it should be achieved.
This Chapter first examines justice theory with the aim of identifying the conditions
required for there to be justice. The Chapter then examines what justice means in the
context of public affairs and identifies the core elements of justice from the literature. The
discussion addresses the application of justice in decision-making processes and analyses
the principles of justice. The analysis is presented as a framework for justice in addressing
public matters, providing the basis for the development of parameters for characterising
environmental justice for land-based developments. This theoretical framework is used
for examining justice in MPAs in the succeeding chapters.

2.1 Civil Society and Justice
The intellectual discussion of the notion of justice involves multiple disciplines,
particularly political science, sociology, law, and philosophy. In this section, the main
assumption is that justice is developed in civil society, which refers to an ordered
society.91 Hobbes’s theory is presented as the foundation of this assumption. In order to
examine the assumption, this section begins with a discussion of the social phase of pre-
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civil society with an examination of the reasons for the establishment of civil society and
the reason for the absence of justice. After describing pre-civil society, this section
discusses the idea of ‘civil society’, how it was built, and how the concept of justice
developed. The outcome of this section is the identification of specific conditions that
support the creation of justice.

2.1.1 Pre-Civil Society: The State of Nature
There are different hypotheses and theories that discuss the features of the human
world, or pre-civil society, before the creation of civilisation. Hobbes discussed this ‘precivil society’ by focusing on the weaknesses of human nature. In Hobbes’s theory, the
world before the creation of civil society is in ‘the state of nature’. This refers to a situation
where there is an absence of a set of common rules to manage public affairs. Under the
‘the state of nature’, people are absolutely equal because every person has equal natural
rights. 92 These rights are founded in human nature rather than bestowed by a legal
system.93 When all people are absolutely equal, no one has more power than others to
manage public matters or to establish rules.94 All people have equal natural rights, so
people essentially can do whatever they like. It is difficult to establish public regulations
to manage public affairs under ‘the state of nature’. The absence of conflict settlement
and resolution mechanisms means there is chaos. Justice cannot exist in a chaotic world.
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The meaning of ‘natural rights’ is twofold. One meaning is about ‘rights’ which is
usually defined as people’s choices based on what ‘ought to’ be.95 Therefore, when people
are in danger, natural rights allow them to preserve their lives.96 Secondly, the meaning
of ‘natural’ in ‘natural rights’ implies that ‘natural rights’ are constructed based on human
biological urges. 97 People’s actions and behaviours are naturally and unconsciously
motivated, rather than rationally. 98
Natural rights refer to people’s spontaneous reactions, particularly when they are in
danger. Natural rights make people choose unconsciously, which is to choose what they
feel like doing in order to keep themselves safe.99 Natural rights may be unrestricted,
especially in a situation where common rules are absent.100 In this sense, natural rights
may motivate people to do anything, including taking away others’ lives, without any
feeling of guilt. 101 When people face conflict, they may address it with violence as a
solution. For example, when people’s lives or property are under threat, natural rights
allow or motivate them to try all means necessary, including killing others, to preserve
themselves. Since people have absolute equal rights, a person with a stronger body or a
quicker mind than another has more opportunities to protect their own life or property
and hence, has a greater chance to survive.102 This in turn creates an ‘all against all’
scenario, prompting a never-ending war.103 In this context, ‘natural’ in the term ‘natural
rights’ can be seen as the antithesis of justice.104
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Human virtues are compromised in a situation of chaos. For example, in a state of
continuous war, the core components of civilisation such as transportation, infrastructure,
culture, economy, knowledge and arts are difficult to maintain.105 Good human virtues
cannot appear because violence is a common solution for every conflict. There is no
consideration of right and wrong if everyone is every other’s enemy. Therefore, a place
without common social order has no room for justice. There also can be no injustice
because nothing can be unjust without justice being possible.106

2.1.2 Civil Society: The Appearance of Justice
The existence of order and the establishment of an authority represent the end of
chaos and the development of civil society. In civil society, public matters are managed
by an authority which governs the society with a set of rules within a legal system.
Conflicts are addressed by law rather than by one’s physical strength. Peace can be
created. Human virtues and civil heritage can flourish.
Civil society, public matters, authority and a legal system are the intertwined basis
for the theory of justice. Before discussing this assumption, the definition of ‘civil society’
needs addressing. There are many definitions of civil society, but they do not all fit in the
context of this thesis. For example, one definition refers to civil society as a local residentbased community and an intermediary between the state and the individual. Civil society
based on a group of people is sometimes referred to as an interest group, a political party
or a social group. 107 In the context of a democratic political process, civil society is
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commonly represented as participation by an institutionalised interest group. 108 In
addition, civil society, as defined by Adam Ferguson, is viewed as a civilised society
which emphasises economic development and a wealthy life after industrialisation and
democratisation.109 However, this thesis does not discuss the benefits of industrialised
society. The interest groups focused on in this thesis are stakeholders, marine users, and
the groups of people affected by developments or management decisions in marine
management contexts.
The definition of ‘civil society’ adopted in this thesis is an ordered and peaceful
society which is organised by people and managed through a legitimate constitutive
system administrated by an authority. ‘Civil society’ can be viewed as an ordered society
that is the original model of a State. 110 Social and political life often starts with the
creation of civil society where there is an authority to manage public matters by a set of
rules.
There are two perspectives about the creation of civil society. Firstly, from the
perspective of human sociability, people need to live in a society because of their social
nature. For Aristotle, since human beings by nature are political animals, human nature
will motivate people to live together.111 Aristotle’s thought had significant influence on
the discussion of the origin of a State from a perspective of human sociability. The Stoic

108

Michael W. Foley and Virginia Hodgkinson, 'Introduction' in Virginia Hodgkinson and Michael W.
Foley (eds), The Civil Society Reader (University Press of New England, 2003) , xiii; Jean L. Cohen and
Andrew Arato, Civil Society and Political Theory (MIT Press, 1992), x; Young-Rae Kim, 'Emerging Civil
Society and the Development of Interest Group Politics in Korea' (1999) 30(2) Korea observer 247, 249.
109
Francis Fukuyama, 'Social Capital, Civil Society and Development' (2001) 22(1) Third World
Quarterly 7, 11.
110
John Ehrenberg, Civil Society : The Critical History of an Idea (NYU Press, 1999), ch 1.
111
Foley and Hodgkinson, above n 108, xii.

37

School112 assumes that people are innately sociable and prefer to cooperate with others.113
People have their own individuality but also have sociability.114 This idea is associated
with the ‘social contract theory’. Scholars, such as Plato, Locke and Hobbes, contributed
to the ‘social contract theory’ and argued that people make a mutual compact to create
civil society. In doing so they attempted to prevent people from injuring others and gain
better security for their rights than they can have in the state of nature. 115 Due to
sociability, no one can live in isolation. Human beings need to live in various forms of
unity such as families, communities or associations. In this case, distributing and securing
resources are a necessity, along with establishing institutions and laws to manage
common goods.116
The other perspective on the creation of civil society is self-interest. This motivation
results a need for people to live in a peaceful world where their interests can be secured.
Self-interest is related to personal safety and security. The fear of being attacked
motivates people to relinquish some of their natural rights or freedoms in order to
establish an overarching governing authority to eliminate violence. For Hobbes, the need
to have civil society is for the purpose of self-preservation and the avoidance of death.117
In contrast, living in a civil society, people can be safe and achieve personal fulfilment.
In contrast, the ‘state of nature’ is a situation of all people against each other. The
frontispiece of Hobbes’ book, the first edition of De Cive, published in 1642 shows the
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need for an ordered society by displaying the different lives between an ordered world
and chaos. This illustration is divided into two images by a horizontal line. The image on
the bottom of this frontispiece shows two worlds and the image on the upper side
illustrates the different life in these two worlds. The bottom image depicts different
worlds on both sides of the picture. In the world on the right side, a figure is shown that
stands on a ‘libertas’ marked plinth, carrying a spear and a long bow and wearing a simple
skirt. In the background behind this figure is an image composed of naked people chasing
each other in a wild and undeveloped woodland. People in this world are living in a hell
with devils. By contrast, in the world on the left side, a figure wearing elegant clothes
stands on an ‘imperium’ marked plinth, carrying a scale and a sword. In the background
behind this figure are people who are hard at work harvesting in a cultivated countryside.
People’s lives in this world are like living in heaven surrounded by angels.118 (Figure 2.1)
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Figure 2.1: The illustration on the cover of Hobbes’s first edition of De Cive in 1642119
This image illustrates the difference of civil society and chaos. The world with a
‘libertas’ marked plinth symbolises chaos. The term of ‘libertas’ is a Latin word which
means ‘liberty’.120 ‘Liberty’ for Hobbes is an expression of freedom, which reflects the
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meaning of ‘natural’ in the term of ‘natural rights’ and is akin to ‘the state of nature’. The
other world with an ‘imperium’ marked plinth represents civil society. The term
‘imperium’ is also a Latin word which means ‘authority’, ‘command’ or ‘empire’.121 The
world with an authority shows a prosperous image which is built upon civilisation and
created by people whose natural rights and freedom are limited for the purpose of
preserving other people’s rights and freedom. If people refuse to live in barbarity, they
need to give up part of their natural rights in order to create an upper authority and
establish a set of common rules.122 Some liberty needs to be transferred to the sovereign
for the purpose of protecting people from the violence of others.123
In Hobbes’s other famous book, Leviathan, he created an image of ‘Leviathan’ to
describe how an upper authority is created.124 The idea of the Leviathan is illustrated in a
design printed on the frontispiece of the first edition of ‘Leviathan’ which was published
in 1651 and can also be seen in other editions and literature. (Figure 2.2)
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Figure 2.2: The illustration of Hobbes’s Leviathan125

The picture depicts the two main features of the ‘Leviathan’. Firstly, the giant
crowned figure holding a sword and a crosier while standing over a city landscape
symbolises a higher authority in civil society. It shows that the ‘Leviathan’ represents an
upper authority to govern public affairs. Secondly, the body of the figure is composed of
people. It symbolises that the figure head as the authority is built upon empowerment by
the people.126 Hence, from these two philosophical thoughts, common rules are created
and authorities are established to respond to people’s needs. Civil society can therefore
be viewed as a voluntary association of human beings.

125

Thomas Hobbes, Leviathan: The Matter, Forme & Power of a Common-Wealth Ecclesiastical and
Civill (Floating Press, 1651), frontispiece; Bunce and Meadowcroft, above n 118, 19.
126
Douglas Torgerson, 'Obsolescent Leviathan: Problems of Order in Administrative Thought' in Douglas
Torgerson and Robert Paehlke (eds), Managing Leviathan: Environmental Politics and the Administrative
State (Broadview Press, 1990) 19; Bunce and Meadowcroft, above n 118, 19-20.

42

With the establishment of civil society, justice and injustice appear. Hobbes’s book
the Leviathan provides a foundation to discuss the development of justice in a civil society.
Hobbes argued:
Justice is the constant will of giving to every man his own and therefore where there is
no own, that is, no propriety, there is no injustice; and where there is no coercive power
erected, that is, where there is no Commonwealth. There is no propriety, all men having
right to all things: therefore where there is no Commonwealth, there nothing is unjust.127

Justice is the first virtue of social and political life.128 The ‘Leviathan’, viewed as an
authority in civil society, makes it possible to create a set of rules. Conflicts between
people can then be addressed by law rather than by force. The principle of all against all
is eliminated, and civilisation can be built. People may thereby live without fear of being
attacked, so they can pay attention to other matters such as justice.
Ideally, the appearance of injustice is a product of the creation of civil society. The
‘Leviathan’ as a ruler129 in civil society is expected to govern social matters based on
people’s will. That is, managing public affairs and allocating resources are assumed to
meet people’s expectations. However, resources are finite and interests are diverse. An
authority cannot guarantee that all decisions will always achieve fairness. Sometimes, the
official decision may only benefit particular groups of people. Thus, the emergence of
conflicts between justice and injustice is inevitable.
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Since an authority cannot always be assured of producing a decision which is fair
and agreeable to everyone, this raises the question whether the world would be better off
without an authority? An English novelist and Nobel Prize laureate in Literature, William
Golding, provided his perspective on this issue in his famous novel, Lord of the Flies.
This novel indirectly depicted the fragility of civilisation and the weakness of human
morality during the Second World War by telling the story of a group of boys stranded
on a remote and resource-limited island. The boys attempted to manage their resource use
in order to survive in harsh conditions. However, none of the boys had enough power to
ask others to follow his management because they were all equal. Conditions on the island
were like those in ‘the state of nature’. Each boy tried to sabotage or destroy the other
boys to maximise his own resources and gain more opportunities for himself to survive.130
In this scenario, in order to survive and avoid conflicts over resource use and
overexploitation, there is a need to have a central authority empowered with the
responsibility of allocating and managing resources.
Political theorist David Easton explained the difficulty of designing a policy which
can make people feel satisfied, through his theory of political systems. He argued that
public governance is a political system, where demands and supports are considered
inputs while the creation of law and policy are outputs.131 Supports can be seen as energy
to the system and are displayed in the form of actions or orientations that will allow the
system to keep on running.132 Demands are made by people and representatives about
what ought to be done. Nevertheless, not every demand may be transformed into issues
or be addressed because resources in the political system are limited.133 Further, there are
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no universal criteria for justice to identify how demands are selected and resources
distributed. Only certain demands which may maximise benefits for the government will
be addressed.134 Therefore, government treatment may not always be fair to all people.
As a result, conflicts between justice and injustice appear.
From an historical perspective, a high level authority and common rules are
necessary to maintain a civil society. Through the centuries, despite uprisings to
overthrow former regimes, the system of an upper authority has commonly been adopted
around the world. For example, China has experienced civil wars for centuries which have
overthrown many dynasties, but a new dynasty was always been created. Currently, China
has adopted a system of central governance to govern the country. Many other countries
such as the US, also experienced civil wars, but an upper authority and law systems are
maintained. These historical events are evidence to prove the need for an authority and
law systems in a society. However it also follows that when an authority and law system
exist in a society, justice and injustice appear.
To conclude, justice is a human virtue or a conceptual construct and is developed in
civil society which encompasses a legal system and a government. Civil society and a set
of common order are established because of people’s needs. Sociability and eagerness to
prevent chaos motivate people to restrict their natural rights in order to establish social
order and civil society. Social order and civil society are identified as prerequisites for
developing justice based on three main reasons. Firstly, the existence of a common order
allows people to distinguish right from wrong, and justice from injustice. In the ‘state of
nature’, force and violence are the only methods which allow people to be safe. Due to
the absence of common rules, this situation prevents people from distinguishing right
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from wrong, as well as the differences of justice and injustice. Secondly, a common order
eliminates a continuous war which assists in building and maintaining civilisation as well
as justice. Thirdly, political practices bring problems of injustice because resources in a
civil society are limited and public decisions are not always perfect. Some decisions may
satisfy certain groups of people but deprive other groups of their rights and interests.
These restrictions make the appearance of conflicts between justice and injustice in an
ordered society.

2.2 Justice in Public Affairs
This section, firstly, examines ‘what justice is’ in the context of public affairs by
exploring the theoretical dimensions of justice to identify the elements of justice.
Secondly, this section investigates the role of justice in order to identify ways to apply
justice in decision-making processes. Thirdly, the task of operationalising justice is
examined by identifying principles which could help achieve justice in public governance.
Lastly, a framework for justice in public affairs is presented, consisting of elements and
principles of justice.

2.2.1 The Elements of Justice
The elements of justice have been considered from a number of perspectives in the
scholarship on justice. Perspectives based on natural law and positive law provide two
interpretations of the interaction between human beings and a social order managed by
an authority and regulations after the end of ‘the state of nature’. This section draws out
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the elements of justice from the discourses of natural law and positive law and presents a
conception of the elements of justice.

2.2.1.1 A natural law perspective: Morality
Early discussion of the nature of justice is intertwined with natural law.135 Thus,
before the creation of law and social life, people’s behaviour was based on human nature
which has many dimensions. Shortcomings of human nature, such as suspicion, bias, and
sin, may bring conflicts with others. For example, people may consider their self-interests
as much more important or opposed to others’. This may cause conflict between people.136
On the other hand, the strengths of human nature in addressing conflicts may also result
in positive outcomes. When people are attempting to control their behaviour, their
motivation comes from morality.137 The positive aspect of human nature, such as morality,
or so-called human virtue, is considered as the impulse towards the establishment of civil
society and the creation of natural law, which are the sources of justice. 138 Natural law
encompasses several moral principles to guide actions toward human fulfilment. These
principles are based on human virtue which is a source of justice.139 Thus, morality is one
component of justice.140
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Aristotle argued that human virtue, including justice, can only be seen in civil life
and not in ‘the state of nature’.141 As highlighted above, this argument has been reflected
in Hobbes’s idea that there is no room for justice if people live in ‘the state of nature’.
Locke also considered ‘the state of nature’ as a state of absolute freedom and equality
where natural law is absent.142 Thus, the creation of common order and living in social
and political life are necessary conditions to display justice.
Human virtue inspires the creation of natural law. For Hobbes, natural law is a rule
discovered by human rational reflection. Natural law helps to lead humankind towards
self-preservation.143 The difference between natural law and natural right is that right is
associated with liberty to do or forbid, whereas law is an act of enforcement or a resolution
of a dispute. The distinction between law and right is like the difference between
obligation and liberty.144 A definition of natural law given by Hobbes is that:
A law of nature is a precept, or general rule, found out by reason, by which man is forbidden
to do that which is destructive of his life or taketh away the means of preserving the same,
and to omit that by which he thinketh it may be best preserved.145

According to this definition, the fundamental idea in natural law is that every person has
the right to be safe and not be isolated.146 In ‘the state of nature’, human’s natural rights
enable them to possess their own body and preserve their own life.147 The difference is
that, under natural rights, people are allowed to try all means to secure their life and
property without fear of condemnation. In contrast, under natural law, harm to others or
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the destruction of another’s life are forbidden. 148 In this sense, natural law might be
considered a passive constraint on natural rights. Peace is the fundamental innate desire.
Natural law brings peace to people. It creates conditions for people to display the
positive aspects of human nature. For Locke, natural law assists in building goodness.
People are equal and independent but absolute freedom must be constrained. Attacking
or damaging other people’s life, health, liberty or possessions is forbidden.149 Natural law
motivates people to do just actions which do not violate rights. 150 Therefore, justice
involves obligations and personal moral rights. 151 Similarly, just matters can be
considered as obeying morality. Another viewpoint from van Hooft is that human nature
in ‘the state of nature’ would motivate people to fight with others in order to keep safe.
When a sense of safety and security is created in a civil society, human virtue motivates
people to help others who are in need, especially those who suffer from natural disasters
and poverty.152 Aristotle and the Lockean notions of natural rights are succeeded by some
American political thinkers, such as Thomas Jefferson and Abraham Lincoln, who argued
that justice is inherited in human nature.153 Human begins by nature having a moral sense
which allows them to distinguish right and wrong. 154
Thus, from the viewpoint of natural law, negative human behaviour and nature can
be restricted by human moral senses. Human virtue helps to establish natural law. This
recognises that some actions are wrong, such as violence. 155 Therefore, justice is
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produced from morality and is both a human virtue and a natural right. This perspective
establishes ‘morality’ as a key element of justice.

2.2.1.2 A positive law perspective: Lawfulness
In comparison with natural law, positive law focuses on written rules and regulations
on human conduct and can be enforced by courts. 156 The law system in Hobbes’s
‘Leviathan’, civil law or civitas,157 can be considered as an early example of positive law
because civitas is written law adopted to distinguish right and wrong,158 and secondly,
civil law can be enforced by a legal system.159
‘Lawfulness’ is an element of justice from a positive law perspective. Firstly, law
can only be enforced with the disappearance of lawbreaking. 160 Obeying the law is a
positive way to secure mutual agreements161 and can be viewed as just behaviour.162 For
example, when Socrates’s friends asked him to escape from prison, he refused even
though he did not see himself as guilty. Socrates argued that obeying the law allows
Athenian citizens to enjoy an ordered society.163 Another method to ensure obedience to
the law is to punish unjust behaviours, as required through the law itself. In Lyons’s study
of Mill’s philosophy, he argued that Mill supported the correlation of obeying the law and
maintaining justice and considered that punishment for unjust behaviour can enable
others to feel satisfaction and reduce feelings of injustice.164 Mill’s focus on the concept
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of law is the idea of penal sanction, which is about what ought to be lawfully justified
punishments. 165 In this argument, Mill considered that punishments lawfully secure
people’s morality and defend against unjust behaviours.166 Hence, following the law is
beneficial to secure justice and just behaviour.
Further, law is justice and justice is law. Ideally, since law is a written document of
people’s consensuses about social order, law is the reflection of a good part of human
virtue including justice. In contemporary society, regulations and a legal system are
designed based on people’s needs. Social contract theorists observe that law is a mutual
compact made by the people. 167 According to constitutionalism, law is drafted and
adopted based on people’s trust in maintenance of governmental actions.168 Thus, this
mutual agreement is a written form of justice.169
From a positive law perspective, it can be construed that law is a reflection of good
human virtue, including justice, and its legal effect is from the support of the people.
Obeying laws is not only for a secure life but also for respecting public will and practicing
justice. Therefore, lawfulness can be identified as an element of justice from a perspective
of positive law.

2.2.1.3 The shared feature: Fairness
‘Fairness’ is the conceptual overlap and a critical linkage between natural law and
positive law, and also the shared feature of ‘morality’ and ‘lawfulness’. All people have
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an innate moral worth that needs to be respected, so treating people equally is the basis
for a just society.170
Fairness from a perspective of natural law means that human beings are to be treated
equally and to undertake their obligations equally. Regarding equal treatment, Aristotle
argued that discrimination without reason is unjust in the application of law.171 The 11th
law of nature identified by Hobbes provides that anyone who serves as a judge needs to
treat disputants to a case fairly.172 Law is the standard for distinguishing between right
and wrong. Court outcomes are supposed to bring justice to all parties of a conflict. The
third law of nature provides the requirement for people to fulfil their obligations.173 It
shows that fairness is not only created based on the efforts of a government, but also by
people’s actions.
Utilitarianism offers asymmetrical viewpoints on discrimination and fairness.
Classic utilitarianism, known as ‘act utilitarianism’, proceeds from an economic
perspective. Utilitarian acts are those taken by decision makers when they choose to
maximise the sum of the utilities of the most people.174 However, such ‘right action’ may
still cause injustice concerns because problems of moral rights and moral obligations are
not addressed.175 For example, should it be considered a right action where a government
plans to pull down someone’s house to enable a freeway to be constructed through their
property? For an act utilitarian, it is viewed as a right action because establishing a
freeway creates more social utilities such as new job opportunities from the construction
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and an increase of convenience and enjoyment for commuters. 176

However, the

government violates the owner’s living rights, property rights, and personal freedom,
despite offering reasonable compensation.177
Another stream of utilitarianism, known as ‘rule utilitarianism’, is more practicable.
Although a decision is intended to maximise social benefits to the majority of people,
utilitarianism argues that this decision might be unjust if the resulting social cost violates
general moral obligations and social code such as human rights, safety, and morality. It
is believed that most people prefer to live in a society in which individual rights are
protected by the moral code and where violation of individual rights is prohibited in all
but exceptional cases. The social benefits of morality will be given greater weight than
inevitable social costs.178 Therefore, in the example of constructing a freeway by taking
away someone’s house, it may not be viewed as a right action for a rule utilitarian.
In positive law, this concept of fairness is shown in the form of human rights. There
is a general understanding of human rights which has been articulated by the 1948
Universal Declaration of Human Rights (UDHR). 179 The UDHR is a fundamental
international instrument on human rights that reflects the influence of natural rights. For
example, the Preamble of the UDHR recognises that ‘equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in the
world’.180 The Preamble provides for the integration of the idea of human virtue into
human rights. The UDHR also articulated what a government ought to do in order to
protect people’s fundamental human rights. 181 For example, Article 2 prohibits racial
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discrimination. Adequate standards of living are one of the human rights recognised in
Article 25. 182 The UDHR and other treaties such as the 1979 Convention on the
Elimination of All Forms of Discrimination Against Women, the 1989 Convention on the
Rights of the Child and the 1966 International Convention on the Elimination of All
Forms of Racial Discrimination, as well as some institutions such as the UN Human
Rights Council (UNHRC)183 and the Office of the United Nations High Commissioner
for Human Rights (UNHCHR) 184 have built a framework for human rights at the
international level and have also been legislated for in many countries.185
The UDHR recognises equal rights regardless of people’s differences. People are
equal in ‘the state of nature’, so people should still be equal in civil society and
governments should preserve people’s human rights. The difference in the concept of
equality in these two human considerations is the distinction between full equality and
limited equality. The cogent reason to restrict people’s natural rights, including their
equality, is for the purpose of preventing chaos. Thus, although people’s absolute equal
rights are restricted in civil society, mediated equal rights still exist.
Fairness encompasses legal and moral senses. Regarding its legal sense, fairness is
an idea of an objective fact. An objective criterion is the law which is used to maintain
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social order. Justice is developed in civil society where there is a set of rules to govern
public affairs. Law needs to be respected in order to make the common order effective
and maintain civil society. Obeying the law is the way to keep society peaceful. Civil
society is created once the common order is respected. If a decision is legal or an action
is based on the law, the outcome may contribute to an objective fairness. Regarding its
moral sense, fairness is considered a subjective feeling. People will not feel right about a
legal action without enough moral base. Satisfying legal fairness is not enough to reach
justice. Hence, morality becomes another key component of justice. Moral human senses
of fairness are related to humanity,186 and an innate nature that only belongs to human
beings. Therefore, fairness is identified as a feature shared between ‘morality’ and
‘lawfulness’.

To conclude, a natural law perspective views justice as a virtuous moral action and
the school of positive law recognises that justice is obedience to the law. The shared
feature of natural law and positive law is ‘fairness’ as a fundamental idea in the concept
of justice.

2.2.2 The Role of Justice in Public Governance
Since justice is often seen as a theoretical concept, it is important to investigate the
possibility of practising it in civil society. Justice is needed in civil society. In civil society,
an authority rules on public matters through policy and law which are produced by
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decision-making processes. Therefore, methods to apply and achieve justice need to be
focused for decision-making processes. There is a common feature between decisionmaking processes and justice processes. That is, both can be divided into two separate
stages. Decision-making processes are composed of two phases: decision-making and
development of implementation measures. The justice discourse also consists of two main
streams: procedural justice and distributive justice. 187 Within the two-phase decisionmaking process, different forms of justice are applied in each. Procedural justice is justice
in the phase of decision-making which refers to a just decision-making process.
Distributive justice is justice in the phase of developing implementation measures which
represents a just outcome. This shared feature between decision-making and justice
facilitates the possibility of applying justice in practice.
The elements of justice are a vehicle for embodying meanings of procedural justice
and distributive justice. The proposed practical meaning of procedural justice is defined
as ‘legitimate procedure’. The practical definition of distributive justice is a ‘fair
allocation’. The outcome of government decisions is about allocation of resources
including obligations, duties, benefits and cost. A just outcome could be ‘a fair allocation’.
Distributing resources is the beginning of the practice of politics. (Figure 2.3)
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Decision-making processes
A stage of decision-making

A stage of developing
implementation measures

Terminology

Procedural justice

Distributive justice

Practical goal

Legitimate procedure

Fair allocation

Figure 2.3 A diagram of goals in decision-making processes
In the phases of developing implementation measures, justice serves as a goal. The
outcome of implementing decisions brings direct impacts on many aspects of people’s
lives. Therefore, implementation measures should be designed for the purpose of
achieving fair allocations. Laws and institutions need to be reformed or abolished when
they no longer bring just outcomes.188 A decision should be repealed or revised if it cannot
result in a just outcome.
From an iconographic viewpoint, the image of ‘Lady Justice’ is a female figure.
(Figure 2.4) There are different designs of ‘Lady Justice’. Mostly, ‘Lady Justice’ carries
a scale for measuring justice, a sword of authority and wears a blindfold to avoid passion
or prejudice. 189 The femininity of this figure provides a metaphor to illustrate the
complementary functions of justice. In contrast, the ‘Leviathan’ as an authority is
depicted as a male figure. The ‘Leviathan’ exists for the purpose of avoiding a chaotic
world and protecting people’s interests. The ‘Lady Justice’ strives to prevent unjust
decisions from the ‘Leviathan’, and also between people. The scale in her hand shows
concern for fairness in the outcomes of implementing decisions. This figure envisages
that a fair outcome is one that is just.
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Figure 2.4: Illustration of the ‘Lady Justice’190

However, a fair distribution outcome cannot be produced without a just decisionmaking procedure. John Rawls explained that a well-ordered society, or a fair system,
should be ruled under a public conception of justice whereby the principles of justice are
universally accepted in conjunction with the basic social institutions which satisfy these
principles. 191 This just procedure can be identified as a ‘legitimate procedure’.
Legitimacy has empirical and normative senses which reflect lawfulness and morality. In
the empirical sense, legitimacy refers to a legal process. However, a decision made
through an empirical legitimate process may be unjust and unacceptable for people. This
imperfection brings legitimacy to a context of normative sense which is viewed as the
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core of legitimacy.192 Therefore, the legitimate procedure can be considered as a method
to assist the production of sound decisions.
Elements of justice serve to help create a well-ordered society and as objectives for
implementing governmental decisions. It is suggested that justice can only be achieved
while procedural justice and distributive justice are both satisfied. Decision-making
processes are continuous phases. Achieving goals of each phase is necessary to reach the
ultimate objective of a decision. A decision is made through a legitimate procedure, and
the implementation measures associated with that decision are designed for the purposes
of fair allocation. Kazemi investigated interpersonal conflicts in the workplace from a
justice perspective and argued that reaching distributive and procedural fairness can
enhance cooperation. This is because concerns of fairness motivate one party to consider
the viewpoints of an opposite party and avoid overemphasising their own interests.193
Therefore it is recommended that the way to achieve justice in practice is to satisfy
procedural justice in a decision-making phase and distributive justice in the development
of implementation measures.

2.2.3 Principles of Distributive and Procedural justice
‘Principles’ are policy tools which are applied to implement decisions to achieve
goals. ‘Principles’ are also measures which assist to realise a ‘concept’ in practice.
Principles are discussed here by dividing them into distributive justice and procedural
justice. Distributive justice evaluates a just allocation outcome which is a necessity for a
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fair distribution of goods and burdens. 194 Procedural justice is about the process of
producing a just allocation of social benefits and burdens.195 This section investigates
possible principles to identify which ones may help to achieve a fair distribution and
contribute to establishing legitimate procedures.

2.2.3.1 Principles of distributive justice for fair allocation
Distributive justice is about ‘who gets what’. This is the basic topic of all justice
theory. 196 For Aristotle, distributive justice is the first concern of legislators. 197
Distributive justice is the outcome of fair allocation. There are three major principles of
resources allocation with the aim of distributing resources fairly. These are: to receive
exactly the same amount (equality); to receive an amount of the resources depending on
contributions (equity); and to receive an amount of the resources based on needs.198 This
section discusses the application of these principles to fair distribution in public
governance.
Regarding the principles of equality, the central assumption is that since everyone is
equal, no one ought to suffer unequal treatment. Thucydides argued that laws provide
equal justice to all regardless of personal background or merit.199 Schlossberg examined
Rawls’s theory and observed that Rawls provided a thorough understanding of equal
treatment. Justice is a fair distribution of resources under the rules of governing social,
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political, and economic benefits and harm justly.200 However, Young criticised Rawls’s
approach as an oversimplification of the implementation of distribution of resources.
Recipients of distribution are outcomes of involved in interactions between social,
cultural and institutional conditions. Not every recipient can be allocated equally.201 For
example, people are born in different families with various levels of living conditions.
The central notion of their equality is dubious. Even if the distribution of resources and
family socio-economic conditions are equal, resources, benefits and harm cannot all be
calculated precisely. Further, if everyone can receive the same amount of resources, it
may be unfair for those people who work harder and contribute to a greater extent.
Therefore, it is appropriate to apply the principle of equality in the context of fundamental
issues, such as human rights and basic living conditions. However, application of the
principle of equality in issues regarding distribution of resources, rewards, and costs,
there may be insufficient recognition of the differences in personal contributions.
Equity is considered by Aristotle in the context of personal contributions. Aristotle
claimed that equity in distribution is about allocating honour, property, political office
and military service based on personal merit.202 Justice is thus defined as giving people
what they deserve.203
An arbitrator is needed to evaluate objectively personal contributions so that benefits
can be distributed fairly. However, it is difficult not only to quantify personal
contributions, but also to choose a just person to be the arbitrator. Further, if society shares
resources based on merit, certain groups of people who for some reason cannot make
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contributions may live with hardship. A just society should not ignore the sufferings of
people. From the viewpoint of humanity, each individual deserves to have a basic and
safe life. Social welfare systems therefore are created to compensate vulnerable groups
of people. Compensation from social welfare systems are not based on personal merit.
Rather, they are based on need. Hence, simply adopting the principle of equity in
distributing resources cannot guarantee that all people can have a basic and safe life.
Equality and equity have advantages and disadvantages when they are viewed as
principles of distribution. Neither is the only way to achieve just distribution. In order to
determine a just principle for distribution, personal need is often seen as critical. ‘Need’
is one of the bases of justice. One of the objectives of creating a government is to provide
people with protection from danger and suffering from fundamental harms. This idea
accords with the right to have basic needs met.204
‘The right to need-satisfaction’ is used by Doyal and Gough to develop a conception
of justice.205 Galtung argued that rights are the means and the satisfaction of needs is the
end. 206 If a decision is designed based on people’s needs, senses of sympathy and
benevolence will motivate people to support the decision since it will contribute to a better
society.
Young argued that the discussion of justice needs to concentrate on eliminating
institutionalised domination and oppression.207 The idea of a ‘need’ has been extended
from individuals to groups of people through the principle of recognition. The principle
of recognition is about identifying the differences of groups in social, cultural and
economic contexts. Failure to understand group difference is one of the factors that cause
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unjust distribution. This is because recognition is considered a foundation of distributive
justice.208
Two proposed principles of justice are identified: the principle of equity and the
principle of need recognised for particular groups. These principles are necessary to
achieve a fair outcome of distribution in public affairs.

2.2.3.2 Principles of procedural justice for legitimate procedure
How to process a just decision of ‘who gets what’ is another major issue in political
practice. This aspect of is called procedural justice. Distributive justice is produced
through procedural justice. In practical application, fair distribution is conducted through
a legitimate procedure.
Rawls in his Theory of Justice classified three general patterns of procedural justice
using ‘an independent criterion of a fair division’ and ‘a procedure of guarantee of a
desired outcome’ exist. These two requirements can be found in the first pattern, called
‘perfect procedural justice’. For example, in the situation of slicing a cake, the criterion
for a fair division is to rule for ‘equal shares for each’ and the procedure to guarantee this
desired outcome is that ‘the slicer picks last’ which assumes that the process of slicing a
cake is independent and the distribution is objective. 209 The second pattern, which is
called, ‘imperfect procedural justice’, merely has an independent criterion of a fair
division. For example, in criminal trials where just judgments are based on the truth.
However, there are no mechanisms in a trial that always lead to the truth or to the ‘correct’
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result.210 The third pattern is called ‘pure procedural justice’. It appears when independent
criteria for the right result is absent, but a fair procedure exists. For example, in a gamble,
even if the process is right and fair, the distribution of rewards after a bet may not be
equally, or at least fairly, distributed to each player.211
Perfect procedural justice is the ultimate goal of the first of the three patterns. This
would ensure that the process of distribution is objective and the outcome is fair.
Imperfect procedural justice does not ensure a satisfactory outcome, hence it is not
expected to be used for the numerous non-criminal issues. Pure procedural justice is a
transition stage to achieve perfect procedural justice. An independent criterion of a fair
division is related to the principle of distributive justice, reviewed in previous paragraphs.
Therefore, the following discussion will focus on addressing the procedure of guarantee
of a desired outcome.
Democracy itself is a type of modern ‘Leviathan’. 212 The term ‘democracy’
originates from Greek ‘dēmokratia’ which is composed of ‘dēmo’, the people, and
‘kratia’, meaning power or rule.213 The meaning of democracy is literally ‘rule by the
people’.214 In practice, democracy usually exists in a form of representative democracy
where citizens elect representatives and grant them power to organise an accountable
government to rule the country.215

210

ibid, 239-240.
ibid, 240.
212
Some scholars consider the ‘Leviathan’ as the symbol of totalitarian regime. For example,
Wantchekon Leonard argued that the ‘Leviathan’ is a representative of an absolute supreme authority
which contradicts the democracy. Wantchekon Leonard, 'The Paradox of "Warlord" Democracy: A
Theoretical Investigation' (2004) 98(1) American Political Science Review 17, 17. However, the original
idea of the ‘Leviathan’ does not specifically represent any governmental regime. Instead, the ‘Leviathan’
is a central authority created by all people in order to govern the society peacefully.
213
Oxford Dictionary, 'Definition of "Democracy" in English'
<http://oxforddictionaries.com/definition/english/democracy?q=democracy>
214
James Laxer, Democracy (Groundwood Books, 2011), 7.
215
James L. Creighton, The Public Participation Handbook: Making Better Decisions through Citizen
Involvement (Jossey-Bass, 2005), 14.
211

64

The system of democracy nevertheless has been criticised despite there being
countless practices of representative democracy. Firstly, decisions made by the majority
rule may ignore the needs of minorities. 216 Secondly, representatives are given the
authority to make policies or laws in all public-related areas, even on matters on which
they may not have expertise. 217 Therefore, decisions about specific issues are often
assigned to technical experts from bureaucracies who are non-elected officials. The issue
is then raised as to how citizens can ensure that these decisions made by bureaucracies
reflect the public’s will.218 Lastly, some issues are about morality and values and these
types of decisions made by groups of bureaucrats might not garner legitimacy.219
Public participation is a mechanism to improve the imperfections of representative
democracy. Wesselink and others provided a compelling explanation of the rationale of
public participation from three perspectives: instrumental, substantive and normative.220
(1) Instrumental Perspective: Building cooperation and credibility between people and
the government221
There will be better cooperation between the public and the government once a
government opens the decision-making process to interested people. Open discussions
allow the authority to better understand the needs and ideas of affected parties. By inviting
citizens in the decision-making process, the participants believe that they are part of the
society. If citizens have confidence and belief in their government, credibility increases
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and the legitimacy of official decisions can be established.222 Solum echoed the point that
procedural justice and meaningful participation in the decision-making process can
legitimise government actions.223
(2) Substantive Perspective: Collecting information and opinions from affected people to
reach a better decision224
Gathering of information and opinion is a key stage in making decisions. Information
and public opinion are fundamental references for decision-makers to identify the status
quo and assess the future development of a public issue. Participants in various forms of
public participation processes, such as hearings, public opinion surveys and consultations
are able to share their knowledge and experiences to help decision makers have a better
understanding of issues.225 When a public issue involves multiple disciplines, information
collection and broadening of the knowledge base from different perspectives becomes
critical in reaching an informed decision and a desired outcome.226
(3) Normative Perspective: Toward the ideal democracy227
Generally, the practice of governance can be drawn in a spectrum where one of two
furthest ends is ‘ruled by all people’, and the other end is ‘ruled by one person’. The
society at the furthest end of the ‘rule by one person’ is considered as autonomy, whereas
the ideal democracy is close to the furthest end of the ‘rule by all people’ since an
authority is empowered by all people. However, due to different citizen’s social-
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economic backgrounds, vast population sizes and the limits of administrative resources,
‘rule by all people’ in all issues seems to be impossible. Nevertheless, democratic
countries are usually led by a group of people. Thus, the mechanism of public
participation is a possible way to reach the ideal democracy by involving the highest
number of people in decision-making.228
However, there are some criticisms of the rationale of public participation. Firstly,
not everyone who participates in the decision-making process is well-educated or has
expertise in the area of concern. This shortcoming in public participation may challenge
the adoption of an effective and legitimate decision.229 Secondly, public participation is
a time and cost-consuming process.230 Thirdly, local elites may misuse public
participation and cause unjust distribution of power and resources. It has been
demonstrated that public participation brings more benefits to those communities which
are at a higher socio-economic class than others. These communities, also called
‘elites,’ are criticized for their domination of the public participation process for their
own benefit at the expense of non-elites. These results in a situation are known as ‘elite
capture.’231 Lastly, public participation leads to ‘collective action dilemma.’ That is, the
presumption of the collective action is that the joint benefit of a group of individuals
motivates them to generate a collective action to pursue their joint benefit.232 However,
Olson argued that it is more difficult to motivate individuals to pursue their shared
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welfare than to seek their own welfare.233 Furthermore, there are always ‘free-rider’
problems in collective actions.234

It is argued that the above criticisms of the rationale of public participation can be
addressed if government plays its role and considers long-term advantages of
implementing decisions produced by this mechanism. Firstly, in response to the question
of the quality of participants, Creighton, argued that even though there are concerns over
the participation of groups of people with low education levels, resulting decisions still
bring public visibility and credibility before the public.235 Visibility and credibility are
important because they contribute to the legitimacy of decisions. Further, public officials
can assist to develop participants’ knowledge of the discussed issues and facilitate
discussions.
Secondly, although the process of public participation is relatively costly and timeconsuming, implementing a decision produced by this process can be more efficiently
than applying the same decision made by a sole authority. Decisions made through a
public participation process bring a sense of ownership to the public which increases their
motivation to make decisions effective.236 Further, the cost of remedying the consequence
of a wrong decision is higher than the expense of improving decision-making before
implementation.
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Therefore, introducing a public participation mechanism into

decision-making process may benefit all concerned parties.238
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Thirdly, regarding of the ‘elite capture’ concern, the situation of the domination of
elites is inevitable but is not always negative. There are technical difficulties to have all
locals to join the decision-making process especially in a society with a large population.
Not the whole community has same level of knowledge or interest in the issues. Electing
local representatives and appointing participants become prevalent methods to ensure the
important groups are represented in the process of public participation.239 In addition, in
some cases, it is preferable to term this situation as ‘elite control’ because not all elites
with power are corrupt. Local elites are often the people who contribute their time and
expertise to improve the quality of decisions. 240 Some studies have shown that other
community members are satisfied with the outcomes of public participation, despite elite
domination of the decision-making process.241
Lastly, regarding the collective dilemma, free-riders often exist in any groups, but
group discussions and public consultants are common alternatives to improve current
decision-making patterns. It shows that involving the public is better than those solely
made by bureaucrats or elected representatives. Public participation still presents a
solution to address people’s doubts about the credibility and legitimacy of government
decisions.
Public participation is an approach to realise collaborative management. This term
refers to the process of interactions among multi-sectors, including official and private
sectors, in order to improve the situations that are difficult to address by a sole

239

Ned Crosby, Janet M. Kelly and Paul Schaefer, 'Citizens Panels: A New Approach to Citizen
Participation' (1986) 46(2) Public Administration Review 170, 172.
240
Aniruddha Dasgupta and Victoria A. Beard, 'Community Driven Development, Collective Action and
Elite Capture in Indonesia' (2007) 38(2) Development & Change 229, 244.
241
Kulbhushan Balooni et al, 'Curse or Blessing? Local Elites in Joint Forest Management in India's
Shiwaliks' (2010) 4(2) International Journal of the Commons 707, 707-728; Dasgupta and Beard, above n
240, 244.

69

organisation. 242 The development of collaborative environmental management shifts
political power from centralisation to distribution. Hierarchical bureaucracies are
insufficient to address all public issues, such as nonpoint source air pollution, 243 and
expectation of citizens’ roles in decision-making. 244 Governments are sometimes
incapable of effectively responding to problems. Therefore, the importance of the
expertise and resources provided by non-governmental sectors to solve problems is
increasing.245
The application of collaborative public management can be seen daily in the
operation of the hierarchical bureaucracy with public participation.246 Public participation
shifts the structure of governance from pure hierarchy to a more collaborative form of
governance.
Collaborative management provides a supplement to traditional public governance.
However, it is not clear which is the optimal way to organise for collaboration
management.247 Proponents view collaborative management as an innovative alternative
to a hierarchical structure. Opponents question the quality of decisions made through this
approach.248 Therefore, despite the trend towards collaborative management, government
officials need to consider carefully the processes and outcomes of collaborative
activities.249
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After the above discussion of public participation, in comparison with traditional
decision-making processes, the aims of public participation are to consult, inform and
invite groups of people into such processes towards a better output.250 Public
participation is a practice of collaborative management which provides a platform for
participants to make their shared opinions and produce collective actions. The role of
government is a key component of making successful public participation. The
government is still important. Further, the introduction of public participation to the
decision-making process does not replace traditional procedures. It is to help produce
better results.
An appropriate approach to public participation may be identified by studying its
various levels. These are famously illustrated in ‘Arnstein’s ladder’ which is used to
delineate varying degrees of participation. (Figure 2.5) The ladder is composed of eights
types of rungs of decentralisation divided further in three levels. The first two rungs in
the non-participation groups are ‘manipulation’ and ‘therapy’, where there is virtually no
degree of public participation. On these rungs, the authority decides the degree of people’s
political power. The third to fifth rungs in the tokenism group are ‘informing’,
‘consultation’ and ‘placation’. In this group, participants and the authorities have twoway communication but participants’ opinions are not guaranteed to be taken into account.
The last three rungs at the highest group of the ladder are the rungs of ‘partnership’,
‘delegated power’ and ‘citizen control’. In the rung of ‘citizen control’, citizens have the
most or full power in making decisions.251
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Figure 2.5: Arnstein’s ‘ladder of citizen participation’252

Arnstein’s ladder of participation is adopted in this thesis as a scale for estimating
the degree of public participation based on two reasons. Firstly, Arnstein’s ladder
simplifies the complexity of public participation and conveniently classifies public
participation into eight rungs. The measurements for this typology are the degree of
redistribution of power and the level of people’s influence on the final decisions which is
the main effect of decentralisation. Secondly, Arnstein’s ladder does not specify
principles or tools to achieve the degree of participation at each rung. One of main
criticisms on Arnstein’s ladder is the unclear methodology.
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methodology varies among different issues. However, the absence of principles and tools
in Arnstein’s typology provide more possibilities to broaden the applications of the ladder.
There are two rungs in the bottom level of public involvement that are ‘manipulation’,
and ‘therapy’. Both rungs are seen as an empty ritual of involving people and is not the
mechanism that public participation advocates pursue.254 In the ‘manipulation’ rung, the
public is manipulated and influenced by the government. Although sometimes there are
social groups and organisations, they do not represent people, instead they are
manipulated by the government. 255 In the rung of ‘therapy’, public participation in this
level is still lacking of influence and power. When someone makes complaints, the
government might response the complaints by diverting the persons’ attention to another
irrelevant issues in order to make him silence. Modern proponents advocate meaningful
and effective participation where participants and the authorities share knowledge and
information and citizen opinion can be taken into account. It is necessary to allow
participants to have opportunities to express their opinions on decisions taken.256
The middle level of public participation, the tokenism, is an important stage in the
process toward empowerment. There are ‘informing’, ‘consultation’, and ‘placation’
rungs. In the ‘informing’ rung, the government increases public awareness on public
issues by education. However, the quality of information at this rung is superficial. The
degree of public participation at this rung is passive, because the information and
communication between the public and the government is one-way. People are merely
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informed what has been decided. 257 In the ‘consultation’ rung, people are invited to
discuss issues, rather than simply waiting to be informed. People’s influence on final
decisions in the rung of ‘consultation’ is more than in the rung of ‘informing’. However,
public participation in this rung is still passive. Participants could be consulted by
answering questions, rather than raising their own concerns and discussing with
government. There is no mechanism to ensure that the government is obligated to
consider participants’ feedbacks, 258 therefore, participants might face difficulties in
achieving meaningful public participation in the ‘informing’ and ‘consultation’ rungs of
tokenism. In the highest rung in the tokenism, ‘placation’, participants have higher
consultation power. Well-organised communities’ opinions are heard more effectively.
However, there is no clear rule about public participation and policy yet decision-makers
retain the right to make the final decisions. 259
The highest level of the ladder involves three rungs: ‘partnership’, ‘delegated power’
and ‘citizen control’. The latter two rungs entail the greatest degree of public participation.
The ‘partnership’ rung is suitable in contemporary society. There are often clear
mechanisms for people to participate into decision-making processes such as joint
committees. Participants contribute resources such as time and labour to these committees
and join the decision-making processes. 260 Participants in the ‘partnership’ rung are
allowed to negotiate and trade-off issues with decision makers. In this scenario, citizens
have more influence on the final decision, but not too much to make institutional
revolution.261 This rung may be suitable to apply in contemporary democracy. The idea
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of creating partnership with people helps to integrate local resources into the governments
that may assist to address complicated public issues.
In the rung of ‘delegated power’, participation is viewed a right, not simply a means
to achieve policy objectives. Citizen groups may take control over local decisions and
determine the allocation of resources. Therefore, participants in this rung should have a
high understanding of public issues and a high level of judgment to make decisions best
for public welfare. 262 In the rung of ‘citizen control’, participants may take actions to
change the systems by developing external institutions for resources and expertise advice.
263

However, these levels are difficult to apply and they sometimes cause challenges to

existing government structures. 264 Firstly, if all citizens have full power to decide public
matters, the diversity of opinions will be too high to reach a consensus. Secondly, public
issues are complex and citizens with different socio-economic and educational
backgrounds may have different degrees of understanding of public issues. The
effectiveness of a decision taken with the highest degree of public participation may
therefore encounter criticisms from members of the public. Third, citizen control might
turn to ‘elite control’ because not everyone has same degree of willingness to contribute
to public affairs.265
Thus, the ‘placation’ rung of tokenism level and the ‘partnership’ rung of citizen
empowerment level are recommended. These two levels of public participation improve
the quality of final decisions by importing external and local opinions to decision-making
processes. Participants’ opinions are allowed to effectively deliver to decision-makers
and influence the final decisions. Further to the analysis of public participation, the
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‘placation’ or ‘partnership’ rungs may improve representative democracy by enabling
authorities to keep their ruling dominance but to decentralise their authority through
public participation. Further, top-down governance is still applied in constitutional
democracy. Public participation decentralises the power of the authorities flexibly. Only
if and when the authorities so permit can public participation be part of the decisionmaking process. Authorities also need to actively arrange and design a sound public
participation mechanism in order to eliminate the shortcomings of public participation.
To conclude the analysis in this section, justice can be divided into distributive justice
and procedural justice. Considering the advantages and shortcomings of the trend to
public participation in governance, the rungs of ‘placation’ and ‘partnership’ are
recommended to operate in order to help realise procedural justice.

2.2.4 A Justice Framework in General Decision-Making Processes
This section proposes a framework of justice based on this Chapter’s identification
of the core elements of justice and analysis of their applicability in decision-making
processes. The proposed framework includes (1) a procedural justice approach, which is
producing a decision through a legitimate procedure, and (2) a distributive justice
approach, which is implementing measures to achieve a fair allocation, and (3) the
principles respectively for both approaches. (Figure 2.6)

76

Terminology

Procedural justice

Distributive justice
Justice

Goals

Legitimate procedure

Fair allocation

Principles

Public participation at
the minimum level of
tokenism (placation
and partnership
rungs)

Principle of equity
Principle of need

Figure 2.6: The proposed framework for justice

A procedural justice approach aims at ensuring a fair procedure. Lake argued that
distributive justice can never be achieved without a just procedure, since the decisionmaking process could produce an inequitable output.266 Fraser, who also endorsed the
importance of procedural justice, suggested that public participation is a method to
mitigate potential unfairness caused by poor distribution and inadequate recognition.267
During this phase, public participation is the principle proposed to promote procedural
justice, ideally at the level of partnership.
A distributive justice approach aims at achieving fair outcomes in implementing the
decision. The principles of equity and need are applied during the phase of implementing
measures to achieve distributive justice.
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To sum up, distributive justice and procedural justice approaches are composed of
principles that help to embody legitimate procedure and fair distribution in the decisionmaking process. They assist current governance systems to build a better society.

2.3 Conclusion
Hobbes proposed that before the creation of civil society, people needed to fight
against each other in order to survive in ‘the state of nature’. People who wished to
prosper in ‘a state of nature’ needed to become strong and mean. Society is then created
for other people’s survival. The fear of being harmed is reduced or eliminated because
there is order in civil society and human virtues can be developed.
Justice and injustice develop in civil society. The civil order can be used to judge
right from wrong. An awareness of justice and injustice develops. Further, because of the
limitation of political resources and decision makers’ rationality, conflicts appear
between justice and injustice and there is a need to construct reliable systems to ensure
justice.
In this Chapter, the core elements of justice have been identified from the
perspectives of natural law and positive law. Natural law is relevant to morality. Positive
law is about lawfulness. Fairness is the shared element of morality and lawfulness.
This Chapter interprets the elements of justice in the decision-making processes
and focuses on the phases of developing a decision and designing management tools. Poor
regulatory design or implementation of a decision may cause injustice. However, good
design of a decision and its implementation can reduce the negative outcomes of decision
enforcement. Therefore, this Chapter has proposed that making a decision through a
legitimate procedure and designing implementation measures for a fair allocation can
78

help achieve justice. Accordingly, the principle of public participation can help achieve
procedural justice and the principles of addressing need and equity can promote
distributive justice.
The findings of the discussion of justice in this Chapter have focused on the context
of public affairs to provide the foundation of the discourse of justice in the fields of
environmental governance and marine protected area (MPA) management which are
addressed in Chapters Three and Five.
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The notion of justice has many dimensions. Justice in the context of environmental
matters is known as ‘environmental justice’. This Chapter examines ‘what environmental
justice is’ by identifying the prerequisite conditions for the appearance of environmental
injustice. The Chapter then examines the history of environmental justice movements.
Since environmental justice is derived from the broader concept of justice, which was
examined in Chapter Two, the findings of Chapter Two provide a theoretical basis for the
analysis of environmental justice in environmental governance. The analysis in this
Chapter provides the foundation for developing the concept and framework for
environmental justice in order to improve land-based environmental governance.

3.1 Environmental Governance and Injustice
This section reviews the development of environmental justice with a terrestrial
environmental focus. It is evident from the history of environmental justice movements
that most conflicts from environmental decisions have been terrestrial-based problems
such as damage to health from toxic wastes, as well as soil, land and river pollution from
factories. 268 The history reveals that the current notion of environmental justice is
influenced by land-based environmental issues.
It was seen in Chapter Two that civil society developed as a result of people’s needs.
People have the ability to reveal and develop the good parts of human nature into an
ordered society, and so justice is developed. However, conflicts between justice and
injustice are products of many public governance systems, such that achieving justice
becomes a question of how improve public management. The same conditions apply in
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the field of environmental management, because environmental justice is an aspect of
public management. Therefore, firstly, this section discusses the importance of
establishing environmental governance. Secondly, this section reviews the development
of environmental governance. Lastly, the appearance of environmental justice is
demonstrated by analysing unjust consequences of environmental management from the
history of environmental justice movements.

3.1.1 The Importance of Establishing Environmental Governance
Environmental affairs are about people’s use of natural resources and interactions
with the environment. Natural resources and the environment are public goods which
support people’s life. A debate on the need to establish environmental management starts
with a question of whether natural resources are limited.
Prometheanism and survivalism are two major arguments in the debate.
Prometheanism considers that the Earth is an infinite system. Resources are unlimited. It
would not be an issue if all people consume natural resources at their will.269 However,
survivalism holds an opposite belief, in that the quantity of natural resources is limited.270
Survivalists believe that population and economic growth will cause excessive resource
exploitation and pollution due to the limitations of the environment and natural resources,
and that unrestricted use will cause a survival problem. 271 The Limits to Growth was
published by The Club of Rome in 1972. This book revealed, based on a result of a
computer model, a negative trend of the earth’s capacity and population growth and
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argued that the economic growth has its limits.272 A survivalist, Garrett Hardin, argued
that human rationality will motivate all people to consume as much resources as they can.
If there is no environmental management, the case of ‘dog eat dog’ might become the
only rule in the world and common goods would be destined to be exhausted.273 Hardin’s
logic is simple. It is built on the idea that resource users have no information about the
aggregate state of the commons and the point of collapse. He did not distinguish between
various resources important for people’s survival. People may take different actions on
vital resources such as clean water, and the other less important resources for survival. 274
However, Hardin raised an important argument for creating a management system for the
use of the commons to reduce the possibility of the tragedy of the commons.
A lack of privatisation is another incentive for people to maximise the use of the
commons. It increases the possibility of the exhaustion of resources. People who have
exclusive rights to resources may have incentives to protect and conserve them. 275
However, the application of property rights or privatization may bring other results. It
may allow unlimited use for the particular groups of people who have exclusive rights
of use. Thus, environmental management is always needed for wise use.
The counterpart of survivalism, Prometheanism, applies the principle of ‘supply and
demand’ as its foundation to stress that natural resources are abundant. The main idea of
supply and demand is that if a product is in need or becomes scarce, its price will
increase.276 Therefore, if natural resources have been overexploited, their market prices
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are assumed to increase, and then the use of natural resources will decline. However, if
the supply of a type of resource is abundant, its price will decline. The ‘supply and
demand’ principle is believed to be a mechanism to avoid the exhaustion of natural
resources. Barnett and Morse studied trends on the prices of agricultural products,
minerals, fisheries and timber since the early 20th century and found that the price of these
natural resources (after inflation adjustment) decreased. They published their findings in
a study in 1963 entitled Scarcity and Growth. Their findings revealed that the supply of
natural resources did not decline.277 They concluded that natural resources were abundant
and that there was no need to be concerned about the limitation of the Earth’s capacity.
This economic perspective became the basis of the Promethean discourse. Supporters of
the Promethean discourse also believe that people have the ability to solve any problem,
including environmental concerns, especially with the help of technology.278 For example,
Simon argued that people will seek and discover natural resources when they need to use
them.279 With the support of both an economic theory and the belief of technological
development, the Promethean discourse presents an optimistic attitude towards the earth’s
capacity.
The debate on the limitation of resources between the Promethean discourse and
survivalism continued in the 1980s. During the Carter presidency, the US Council on
Environmental Quality and the Department of State prepared a report entitled Global
2000 Report to the President, which argued that due to the stresses of population growth
and the exploitation of resources, economic life would meet a growth problem in 2000.280
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However, the Promethean discourse refuted this claim by pointing out that there was no
clear data showing the inverse proportion between the quantity of natural resources and
the world population after 2000. 281 These arguments decreased the influence of
survivalism.
However, survivalism regained its influence after experiences in recent decades with
respect to the decline of biodiversity, environmental deterioration, and increasing natural
disasters. Human activities are responsible for many natural disasters.282 In addition, an
ethical dimension prompts people to make fair, right, and honourable actions when the
situation of overexploitation appears. 283 For example, Hardin raised the point that,
provided people recognise the necessity of coercion, they are liberated from the tragedy
of commons.284 Ophuls also agreed with the importance of governing the environment.
He affirmed that a higher power for addressing environmental crises is a necessary evil.285
The idea that the Earth has limitations has become accepted. The urgent need for
establishing common regulations to manage resource use has been raised since the 1970s.
There was a rapid increase in the number of environmental laws and policies adopted in
order to prevent the exhaustion of natural resources and the deterioration of the
environment. Common rules governing environmental matters have been established.
The necessary condition to manage concerns for justice in the field of environment
matters exists.
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3.1.2 The Development of Environmental Governance
Following the end of the Second World War, cooperation among States in
international relations and issues associated with economic development and
environment protection started to gain prominence. 286 International arrangements and
instruments manifested global environmental awareness and served as guidelines to
domestic policies. The first international environmental meeting was held by the United
Nations (UN) in 1949 through the United Nations Scientific Conference for the
Conservation and Utilization of Resources. The main focus of the Conference was
managing resources for the purpose of economic and social development.287
The 1970s were crucial years for the development of environmental governance.
The United Nations Conference on the Human Environment (UNCHE) in Stockholm in
1972 is recognised as the first global environmental conference. The conference called
for States to consider the need to have common principles to increase public awareness
about natural conservation.

288

Environmental issues started to be systematically

addressed at a global level after this conference.
Many international environmental conventions have been ratified since the 1980s.
For example, in 1982, the United Nations Convention on the Law of the Sea (LOSC) was
adopted and considered as a constitution that addresses many aspects of human
involvement in the oceans, including environment and resources management and
conservation. 289 In 1992, the first UN Conference on Environment and Development

286

Ö zgüç Orhan, 'Environmental Justice in World Politics' (2009) 8(1) Alternatives: Turkish Journal of
International Relations 59, 59-60.
287
Peter Jackson, 'From Stockholm to Kyoto: A Brief History of Climate Change' (2007) XLIV(2) UN
Chronicle <http://unchronicle.un.org/article/stockholm-kyoto-brief-history-climate-change/>.
288
Declaration of the United Nations Conference on the Human Environment 1972 UNEP, The United
Nations Conference on the Human Environment 21st plen mtg (16 June 1972).
289
The United Nations Convention on the Law of the Sea 1982.

88

(UNCED) was convened in Rio de Janeiro. UNCED called for cooperation among States
and recognised the importance of the role of various sectors of society and people in
environmental preservation and development.290 UNCED highlighted that environmental
problems need to be addressed through cooperation between government agencies and
non-governmental actors. In 2002, the World Summit on Sustainable Development
(WSSD) was held in Johannesburg. This conference invited heads of countries, national
delegates, leaders from NGOs, businesses and other groups to address environmental
issues such as people’s living conditions, environmental conservation, and health services.
These are issues facing society as a result of an increase in population and intensive uses
of nature.291 WSSD set sustainable development as a target of environmental governance.
In 2012, the United Nations Conference on Sustainable Development (UNCSD) took
place in Brazil. The themes of UNCSD were 'green economics' in the context of
sustainable development and the institutional framework for sustainable development.
UNCSD applied market forces to help nations achieve sustainable development.292 In this
global meeting, sustainable development was confirmed as the basic premise of
environmental governance. In 2015, the UN Sustainable Development Summit was held
in New York. It determined to address unfinished missions, including addressing
environmental problems, and eliminating poverty and inequity, in order to maintain a
sustainable society.293
There have been other international environmental conferences aimed at addressing
specific environmental issues. For example, many conferences and meetings to the UN
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Convention on Biological Diversity (CBD)294 were held to address ecosystem and species
diversity, and more recently access to genetic resources. Climate conferences such as the
UN Climate Change Conferences to the UN Framework Convention on Climate Change
(UNFCCC)295 have been held to focus on environmental challenges resulting from global
climate change. These efforts in framing environmental governance show the need to
have a common order to manage global environmental affairs.

3.1.3 The Appearance of Environmental Injustice
Land-based environmental laws and policies like other public decisions sometimes
lead to conflicts and injustice. The history of environmental justice movements around
the world provides evidence that environmental injustice exists despite civil society. This
section examines justice concerns and the history of environmental justice movements in
the US, UK, and the Republic of China (ROC) (Taiwan).

3.1.3.1 Justice concerns in environmental governance
Environmental governance like other public issue management has innate challenges
to reach justice. The main challenge to just land-based environmental governance is that
the goals of environmental management may conflict with individual human rights,
thereby raising individual justice concerns. The current legal framework for human rights
framed by the UN General Assembly (UNGA) Resolution 217A (III) is the Universal
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Declaration of Human Rights (UDHR) adopted in 1948. Article 1 of the UDHR
recognises that ‘all human beings are born free and equal in dignity and rights.’296 This is
the fundamental idea of human rights. When human rights are involved in the context of
the environment, environmental rights or so-called environmental human rights appear.
Environmental rights were first identified in the 1972 Declaration of the United Nations
Conference on the Human Environment which states that everyone has the right to
‘freedom, equality and adequate conditions of life.’297 The 1987 Our Common Future
report reinforced environmental rights by recognising that ‘all people have right to life
and to a decent life’.298
The scope of environmental rights has expanded at the domestic and global levels.
The United Nations Environment Programme (UNEP) and the Office of the High
Commissioner for Human Rights (OHCHR) are two main UN bodies working on the
interaction of human rights and environmental management. Human rights in
environmental protection now encompass a right to a healthy environment and a right to
have transparent, informed and responsive environmental decisions.299
There are a number of trends on the expansion of the content of environmental rights.
The content of environmental rights is about the right to life and includes regional and
specialised regimes such as water and indigenous rights. For example, Principle 22 in the
1992 Rio Declaration on Environment and Development (Rio Declaration) recognised
the importance of Indigenous people’s knowledge and traditional practices in
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environmental management, creating the need for States to promote Indigenous identity,
culture and interests. 300 The second trend focuses on environmental distribution and
participation in developing policy procedures. People have rights to access information,
to participate in decision making and to have access to justice in environmental matters.301
The Rio Declaration confirmed the right to access environmental information and have
the opportunity to be involved in decision-making processes.302
Environmental rights now play an important role in environmental governance. For
example, in 2008 and 2009, the Human Rights Council reinforced the importance of a
safe and healthy environment with the enjoyment of human rights in its Resolutions 7/23
and 10/4.303 Another report released by the Human Rights Council in 2012 provided an
overview of human rights in environmental protection and confirmed that human rights
and environmental protection are independent concepts but have a strong interaction. The
exercise of human rights is the main method to develop effective environmental
protection.304
Despite the development of human rights in environmental governance,
environmental laws aim at restricting people’s activities in order to protect the
environment and natural resources. 305 Environmental law is relatively eco-centric;
whereas human rights law is anthropocentric. This difference leads to a conflict between
environmental protection and economic development. For example, environmental
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problems are usually caused by economic activities. When environmental law aims at
protecting the environment, it follows that certain economic activities will be restricted,
and hence has the potential to harm people’s social and economic interests. The concern
for environmental rights has therefore become another pillar of the notion of
environmental justice.
There is evidence to suggest that poor people and minorities easily become victims
of environmental decisions.306 Some environmental policies were criticised because they
appeared to discriminate against certain groups of people. That is, the people who have
higher socio-economic status may get more environmental benefits from environmental
laws than the poor or people who are in a vulnerable socio-economic position. 307
Moreover, the allocation of natural resources may be uneven and environmental laws may
allow the worsening of this unequal distribution. People who live in places with
inadequate natural resources have less power to influence decisions than rich people. For
example, rich communities have enough money and resources to review government
documents, attend public hearings and express their opinions in order to ensure that
decisions bring benefits to their communities.308
This section discusses four other challenges which may also reduce the degree of
justice in environmental governance. Firstly, the idea of ‘not in my backyard’ (NIMBY)
has brought challenges to just environmental decisions. The effects of NIMBY sometimes
allow undesirable decisions to apply to lower socio-economic communities, because
more powerful communities have more resources to avoid these policies being practiced
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in their neighbourhood.

309

These characteristics show that discrimination in

environmental decisions are concerns from an environmental justice viewpoint.
Secondly, environmental decision-makers and environmentalists do not always
carefully consider the consequences of environmental management on people. Instead,
the effectiveness of protecting and conserving the environment and natural resources is
the main objective of designing and implementing environmental decisions. Exclusive
focus on the effectiveness of implementation may cause disproportionate outcomes.310
For example, there are examples of attempts to reduce pollution levels by concentrating
it in certain areas. 311 This approach may help to reduce pollution, but it can result in more
environmental harm being ‘allocated’ to people who live in these areas.312
Thirdly, environmental laws may produce disproportionate environmental burdens.
This situation can be observed when new regulations are applied. Old environmental
regulations are usually more lenient than new laws. New regulations are often only
applied to new facilities while old facilities are allowed to follow old regulations.313 The
gap of applying new and old regulations may bring unequal improvements between the
living environment of people who live near the old facilities and that of other people who
dwell near new facilities.314
Fourthly, poor quality of environmental decision-making may result from a lack of
administrative and management resources. Administrative and management resources
include expertise, research, time, and budget. For example, Flannery and May
investigated the factors which would affect metal-finishing managers’ decisions about
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conducting a treatment of hazardous waste-water. It revealed that managers are
responsible for addressing pollution from their companies, but cost considerations would
force them to choose the second best treatment which may be less effective in addressing
waste water problems.315
Therefore, it is argued that, although environmental regulations are based on human
need, and the purpose of establishing regulations is to improve the quality of the
environment, it is difficult to ensure that the environmental authority will always produce
adequate environmental decisions. Unjust features of environmental governance, such as
the eco-centric viewpoint, discrimination, and flaws in decisions, may lead to
environmental injustice. However, managing environmental matters by adopting and
enforcing environmental decisions remains a necessary way to control pollution and the
over-exploitation of resources. It then follows that environmental justice concerns can
develop in environmental governance.

3.1.3.2 Environmental justice movements
The influence of US environmental justice movements on the discourse of
environmental justice is significant.316 This section discusses this history and investigates
how the theoretical discourse in this country has influenced the development of
environmental justice beyond its borders. The aim is to identify the core features of
environmental justice. This section also discusses the history of environmental justice
movements in the UK, Australia, and the ROC. Studying the development of
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environmental justice in these countries will assist in understanding the shared features
of environmental justice in different social contexts. The development of environmental
justice in the UK was inspired by the US’s environmental justice movements. Australia
is one of pioneers in environmental conservation and its society is influenced by the
Western culture since British settlement. The ROC is representative of a newly developed
and democratic country in the Eastern culture.

3.1.3.2.1 Environmental Justice in the United States
This section discusses the historical development of US environmental justice by
dividing it into two chronological periods. The first period is the beginning of
environmental justice movements from the 1970s. The second period is the
contemporary development in institutionalising the discourses of environmental justice
after the 1990s. The term ‘environmental justice’ entails social justice and equity.

(1) Since the 1970s: Connecting social justice and equity with the environment
The early environmental justice movements in the US were organised by ethnic
minority-dominated communities and concentrated on fair distribution of environmental
cost. In 1983, the US General Accounting Office (USGAO) revealed that three of the four
toxic waste sites in the US were located in the south-eastern states which are
predominately black-dominated communities where 26% of these population’s income
was lower than the poverty level.317 A 1987 report by the United Church of Christ (UCC)
showed that across the US, the percentage of minority communities near toxic waste sites
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was twice as high as in other communities. 318 Therefore, since the 1970s, AfricanAmerican-dominated communities have appealed to authorities asking for more just
distribution of these environmental harms. The African-American groups claimed that it
was unfair that most locations of toxic facilities were close to coloured or low-income
neighbourhoods rather than white or high-income communities.319 It was discovered that
particular communities have a higher likelihood of living near waste facilities.
Numerous environmental justice movements developed in the US as a response to
this unfair treatment. Some of them have brought considerable influence upon society.
For example, in the case of the Love Canal controversy in 1978, a working-class
community fought against toxic waste dumps which were located in their
neighbourhood.320 The canal had been used as a municipal and chemical dumpsite since
the 1920s. However, the dumpsite was not properly covered. A toxic water leak
contaminated local soil. Hundreds of houses and a school were built on site in the late
1950s.321 Many of residents of the Canal area had health issues. Some infants were born
deaf, with defects, a cleft palate or slight retardation, and a large number of adults were
diagnosed with a high white blood cell count which could lead to leukemia.322 Residents
of the Love Canal kept an emissary of the US Environmental Protection Agency in one
of the contaminated homes to advocate for their environmental justice in order to live in
a clean and safe environment. 323 This case shows that environmental justice is not a
simple social slogan. Living in a clean and safe environment is also not an issue which
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can be overlooked. An inappropriate environmental policy may compromise people’s
health. Another case occurred in an African-American dominated area, Warren County,
North Carolina in 1981. A large group of protesters laid down on the street to stop the
dumping of polychlorinated biphenyl (PCB)-contaminated soil in a landfill nearby,
because these wastes threatened the health of local residents.324 This case marked the
beginning of the environmental justice movement in the US and revealed the racism bias
of some environmental planning decisions.325
Cases of the US environmental justice movements clearly show the close
connections between environmental justice and social equity. They reveal two
dimensions of social equity in environmental justice. Firstly, social inequality causes
socio-economically vulnerable groups to suffer lower environmental quality. Their
neighbourhoods are often selected as the location for wastes and hazardous facilities.
Secondly, disproportionate environmental distribution made the lower socio-economic
communities more vulnerable. Social inequity and environmental injustice are
interwoven in the field of environmental governance.

Therefore, improving

environmental justice may assist in enhancing social equity.

(2) After the 1990s: Framing ‘environmental justice’
The term ‘environmental justice’, which encompasses the concept of environmental
equity, has become more popular since the 1990s. 326 Key instruments adopted in this
period show that environmental justice includes environmental equity. For example,
delegates to the First National People of Colour Environmental Leadership Summit held
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in 1991drafted and adopted the US Principles of Environmental Justice which includes
six major components: ecological principles, justice and environmental rights,
autonomy/self-determination, corporate-community relations, policy, politics and
economic processes, and social movement building.

327

The US Principles of

Environmental Justice articulated three-fold meanings of environmental justice doctrine:
free from human experimentation, free from ecological destruction, and access to clean
air, land, water and food conditions. 328 They echo basic human rights. US President
Clinton signed the Executive Order 12898 in 1994, a milestone for the US Federal
Government in combating environmental injustice. 329 The Executive Order 12898
recognised the existence of environmental injustice in minority and low-income
populations and established a working group on environmental justice to address
disproportionately high and adverse human health or environmental impacts of
government’s programs and policies on these socially vulnerable groups of people. 330
The above selected instruments show that the term ‘justice’ in ‘environmental justice’
contains the concepts of equity, impartiality or equality,331 and is more comprehensive
than ‘equity’.332
There are three main objectives evident in the US government’s environmental
justice work after its long-lasting struggle with the environmental justice movements.
They are: mitigating racism issues in environmental decisions, promoting a healthier
living environment and improving the procedure of environmental decision-making.333
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The importance of achieving environmental justice in environmental governance has
become recognised in the US EPA’s decision-making. The agency described
environmental justice as:
the fair treatment and meaningful involvement of all people regardless of race, colour,
national origin, or income with respect to the development, implementation, and
enforcement of environmental laws, regulations, and policies.334

The US EPA committed to guide its environmental justice work by respecting Title
VI of the 1964 Civil Rights Act, one of the country’s fundamental human rights laws for
the purpose of forbidding intentional discrimination.335 This aim is also included in one
of the EPA’s goals which states:
Everyone enjoys the same degree of protection from environmental and health hazards and
equal access to the decision-making process to have a healthy environment in which to live,
learn, and work.336

Thus, environmental justice contains an environmental dimension and a socioeconomic dimension. Taylor argued that ‘environmental justice is the first paradigm to
link environment and race, class, gender, and social justice concerns in an explicit
framework.’337 The US environmental justice concept focuses more on the impacts of
social equity in environmental governance and living quality. Addressing environmental
injustice can assist in achieving social equity which is a component of a sustainable
society.338
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To conclude, the US vision of environmental justice has socio-economic and
environmental dimensions. The socio-economic dimension reflects the US’s domestic
features or American ‘Zeitgeist.’ 339 Ethical equity was a major social issue and was
connected to the US’s environmental justice movements. Elimination of environmental
discrimination and bias against any ethnic group became a main objective of US
environmental justice. Every person is equal regardless of nationality and race, hence the
idea of human rights as an element of environmental justice. The influence of the
environmental dimension of the US environmental justice has spread worldwide.

3.1.3.2.2 Environmental Justice in the United Kingdom
Environmental justice in the UK reveals the connection between socio-economic class,
the distribution of living resources and the distribution of environmental harm. In the
1990s, a non-governmental organisation, the Friends of the Earth (FoE), started to
promote the importance of environmental justice in the UK by cooperating with US
activists. Since then, environmental justice work in the UK has progressed
significantly.340
Environmental problems in the UK have had a significant impact on certain groups
of people, particularly the poor, the old and the very young. 341 In such situations,
communities with high incomes have had a better distribution of environmental resources
and better living conditions than poor communities. According to FoE’s studies, in 1999,
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there were more than 11,400 tonnes of carcinogenic emissions to the air from large
factories in England and 82% of these emissions were from factories near the poorest
communities.342 In the late 20th century, the poorest communities also faced problems of
food supply.343 FoE’s studies reveal unjust environmental results in the UK.
An example of an environmental justice conflict occurred in Greengaire in central
Scotland, where a large working class and mining community live. There were eight
waste landfills around this area. These landfills were used by counties across England
because rules in England were more rigid than in Scotland which provided cheaper
investment cost and looser regulations. The living conditions in nearby areas were
compromised by noise, smells, infestation and leaching. Local people organised and
cooperated with Friends of the Earth Scotland (FoES) against a plan of expanding
landfills. This case became the first prominent environmental case in the UK. 344
The UK government does not have an official definition of environmental justice but
did not take as many years as the US to include environmental justice as part of its
Environment Agency’s strategies.345 The UK Environment Agency (UK EA) asks for
better understanding, respect and involvement of communities to eliminate inequality in
addressing environmental issues. The UK EA also argued that a decent living
environment is one of main components to maintain people’s quality of living.346 The role
of the UK EA is to ‘protect the environment and human health through our work in
managing flood risk, and improving and protecting the quality of land, air and water.’347
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The aim of their work is to ‘be a firm and fair regulator and contribute to a better quality
of life for everyone, whatever their background and wherever they live’. 348 The
framework for environmental justice in the UK is also undertaken by the Department of
Environment, Food and Rural Affairs, which established a cross-departmental working
group to address environmental justice in the context of sustainable development in the
late 1990s. 349 Accordingly, the aim of the UK’s environmental justice is to uphold
environmental rights.
There are served definitions of environmental justice articulated by British scholars
and environmental justice organisations that influence the UK EA’s implementation of
environmental justice. For example, the definition formulated by FoE in Scotland is that
‘environmental justice is the idea that everyone has the right to a decent environment and
a fair share of the Earth’s resources’.350 This definition focuses on accessing resources
for all, and equitable distribution of environmental resources. The other example of the
concept of environmental justice is defined by Stephens, Bullock and Scott. They studied
the UK’s system of environmental justice and concluded that everyone has the right to
live in a healthy environment with a sufficient supply of daily necessities and has
responsibility to ensure healthy living conditions of the next generation.351 This definition
also shows that the aspect of equitable distribution of environmental rights is one of the
concepts of the UK’s environmental justice.
The UK’s environmental justice work, like the US’s, reveals its socio-economic and
environmental dimensions. In terms of the socio-economic dimension, environmental
justice in the UK is primarily focused on unfair treatment of social classes rather than
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racism.352 The specific groups of people who receive unequal environmental treatment
are commonly the low income or low social class instead of people of colour. This may
be explained by the social class regime in the UK. The UK is one of the oldest monarchies.
Even if the UK is a pioneer in the practice of democracy, the effect of traditional
hierarchical culture is still felt in the society. In terms of the environmental dimension,
the development of the UK’s environmental justice practice shows that the concept has
been interwoven with human rights and concentrates on the right to live in a healthy
environment.

3.1.3.2.3 Environmental Justice in Australia
The development of environmental justice in Australia occurred later than the US.
For example, when the US adopted Executive Order 12898 in 1994 to emphasise the
importance of environmental justice in environmental decisions, Australia had not had an
extensive debate about environmental justice.353 Examples of environmental injustice in
Australia can be seen in the 1950s, but extensive discussion of environmental justice did
not occur until after 2000.
An early key example occurred in 1954 in the suburb of Bellevue in Perth which was
composed of low-income, poorly educated, blue collar workers and elderly Eastern
European immigrant families. 354 The Western Oil Refinery planned to relocate its
facilities to this suburb. The refinery consulted with a private town planner and the plan
was endorsed by the local government. However, local residents were not involved in the
consultation process. The Western Oil Refinery also obtained permission from the local
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government to relocate under the condition that the company would not dump hazardous
waste. However, the company did not comply. The Refinery illegally dumped
contaminated toxic wastes. During the many decades of complaints from local residents,
State government agencies argued for the economic benefits from the refinery such as
cheaper oil and job opportunities as a means to reduce the influence of the complaints,
even though the smell of strong chemical odours had spread nearly within a one-mile
radius of the site at Bellevue and at certain times chemical explosions had been observed.
In order to mitigate the anger of residents, the company changed its name to Omex and
ran another less polluting business in the form of oil blending. However, illegal dumping
continued. In 2000 and 2001, residents organised a protest group, the Bellevue Action
Group, to put pressure on the State government for the adoption of actions such as a cleanup of the site and relocating affected residents.355
Another case of environmental injustice occurred in Port Kembla near the major
industrial town of Wollongong in New South Wales (NSW), where the majority of
residents were immigrants. The local steel industry started in 1908. This industrial
business not only brought many job opportunities but also caused air pollution consisting
of sulphur dioxide and lead fumes affecting local communities. 356 In the 1940s, an
increase in the number of residents transformed private complaints into public issues by
submitting formal requests to the local council.357 In 1950, a local representative, Rex
Conner, brought the people's concerns to the NSW Parliament. The NSW government
adopted the Clean Air Act in a response to address this issue.358 However, this Act did not
solve air pollution problems at Port Kembla.359 In 1996, local people organised a protest
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group, Residents Against the Smelter (RATS), in order to voice out their concerns.360
RATS extended resident concerns to propose legal action and later changed its name to
the Illawarra Residents Against Toxic Emissions (IRATE), which became an
incorporated association. In 2000, local industrial companies reopened under government
approval with several licences and operating conditions. 361 However, local residents were
not informed of this reopening plan and there were still numerous pollution incidents.362
Finally, a company called Port Kembla Copper was sued for a pollution accident in the
NSW Land and Environment Court and pled guilty to eight offences in 2000 and 2002.363
There are other cases of environmental injustice which demonstrate discrimination
issues in addressing terrestrial environmental concerns. A case occurred in the suburb of
Botany in Sydney where over 45% of residents were born overseas and English was their
second language. Residents in this suburb lived in a toxic environment because of a large
site of hazardous hexachlorobenzene (HCB) close to their community.364
The notion of environmental justice in the Australian context also has its own socioeconomic dimension (related to local socio-economic features). The specific groups of
people who faced unjust environmental treatment were non-English speaking immigrants.
The environmental justice movements reflect the history of immigration policy. The
population in 19th century Australia was primarily composed of British colonists and
Aborigines. As a result of the need for cheaper labour, there were waves of non-European
immigration before the Second World War. Employers needed to hire cheaper labour but
the government wanted to identify Australia as a society based on British culture.365

360

Ibid, 370.
Ibid, 367.
362
Ibid, 368.
363
Ibid, 367.
364
Lloyd-Smith and Bell, above n 353, 14-15.
365
Statistics made by the Australian Department of Immigration and Citizenship at 30 June 2011 show
that 27% of the population was born overseas. See Australian Government Department of Immigration
361

106

Environmental justice movements in Australia, like the US and the UK, mainly
address either equitable distribution of opportunities to access environmental benefits, or
equitable allocation of costs. They also address problems in decision-making processes,
and access to information.366 Lloyd-Smith and Bell quoted FoE’s statement in 1999 that
Australia has in recent years witnessed the rise of a broad based movement which
is class (and community) orientated... increasingly politicised yet decentralised and
independent... based on the simple idea that people have a right to decide what
happens to their communities.367

According to FoE’s observation, public participation may be one of the focuses of
Australian environmental justice. Public participation has been widely discussed in
environmental policy and legal systems in Australia. Many Australian environmental
planning laws have allowed certain levels of public participation before making a
decision. 368 Therefore, public participation is one of important focuses in Australian
environmental justice.369
The Australian context of environmental justice is also related to human rights. The
environmental justice movements in Australia were concerned with toxic waste sites.
These environmental problems might damage or affect residents’ health. Protecting
people’s rights to live in a safe environmental is the goal of the Australian environmental
justice activists.
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3.1.3.2.4 Environmental Justice in the Republic of China (ROC) (Taiwan)
Society in the ROC has also started to develop concerns for environmental justice.
The prominent discussion of environmental injustice in the ROC commenced in the 1990s,
as a result of the case of the nuclear waste storage site in Lanyu, so-called Orchid
Island.370 Environmental justice work in the ROC involves an ethnic minority, a toxic
waste issue, and health problems.
The Lanyu case started in the 1980s. Nuclear waste from the state-run Taiwan Power
Company was stored in a waste site in Lanyu.371 The population in Lanyu was around
3,000 residents. Since 1987, some non-governmental organisations supported the Yami
people who are the indigenous natives in Lanyu to protest this nuclear waste storage
policy by arguing against the health risks from radioactive wastes and the lack of any
public consultation process in the policy-making process.372 In addition, the Yami tribes
kept their traditional lifestyle in modern society. In the context of their culture, nature is
spiritual and sacred. For example, the Yami’s ecological calendar is arranged by the
season of flying fish, a species believed to be from the sea in Paradise and one which
primarily supports their living.373 Nuclear waste storage in the area created a fear in local
people of contaminated water and crops.374 The electricity generated from the nuclear
power plants is mainly for residents on the Taiwan mainland. Residents in Lanyu do not
enjoy the benefits of nuclear power plants, but are forced to take on the environmental
burden. The Lanyu case therefore became a racial environmental injustice concern.375
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In order to solve this dumping problem, a referendum was passed by the ROC
government to ensure that any policy of choosing waste disposed sites is made lawfully
and under full consideration of public opinions. Two new areas for dumping sites were
designated in the villages of Daren and Mudan and both welcomed the dumping site. Two
main reasons why these two villages actively strove to be chosen were related to increase
in job opportunities and the appearance of the ‘put in my backyard’ (PIMBY)
phenomenon. 376 The villages of Daren and Mudan are close to each other. Negative
impacts of the waste sites will be on both villages no matter which village is chosen, so
they would rather accept the waste and enjoy the benefit of the creation of job
opportunities.377 This nuclear waste dump is recognised as the foremost and most longterm environmental justice issue in the ROC. ROC Environmental Protection
Administration (ROC EPA) was established before 1971 and fully developed in 1987.
The goal of the ROC EPA is ‘to build a clean, healthy and sustainable environment.’378
The features of the ROC environmental justice work echo the two-fold dimension of the
US’s environmental justice work. The notion of the ROC environmental justice embraces
both domestic socio-economic features and also reflects the environmental dimension of
human rights.
In terms of the socio-economic dimension, the focus of environmental governance
was on wastes which are the products of a manufacturing industry-based economy. Since
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the 1980s, economic development has been the top priority for Taiwanese society and
government. After a decade of economic efforts, the ROC created an ‘economic miracle’
due to its high rate of economic growth and being one of the ‘Four Little Dragons’
together with Hong Kong, South Korea and Singapore.379 However, behind the prosperity,
hazardous wastes and waste water have contaminated the land and rivers and impacted
on people’s living conditions. Since the development of manufacturing industry, a stable
and safe energy supply has become a necessary component of the developing economy.380
There were three nuclear power plants created and a fourth one is planned. How to address
the significant amount of nuclear waste has become a long-term issue for the society and
also an iconic issue for the social movement in the ROC. The nuclear waste issue and its
subsequent actions are not specifically named as an ‘environmental justice movement’ in
the ROC. Instead, they are seen as one of social justice at a local level.
The ROC environmental justice work is also embedded into the international human
rights context. In the ROC, aboriginal groups and lower socio-economic communities are
the groups of people who are more susceptible to unfair environmental treatment.
Aboriginal people are the minority in Taiwanese society. Their living traditions, cultures
and languages are distinct from the Han people and Min Nan people who are the majority
in the ROC. The wellbeing of the minority communities of has been compromised by
economic development of communities in the majority. Environmental justice activists in
the ROC are therefore dedicated to eliminating discrimination based on race and income.
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Analysis
The notion of environmental justice began in the US and has spread worldwide.
After reviewing the histories of environmental justice movements in the US, the UK,
Australia and the ROC, they share some similarities. Firstly, they are related to land-based
issues. Secondly, the unfair relocation of hazardous waste and other industrial pollutants
cause health issues that are dominant issues in the development of environmental justice.
Thirdly, the adverse consequences to health occur in economically and socially
marginalised communities. Lastly, they all bring the notion of human rights into
environmental management. (Table 3.1)
Table 3.1: Similarities of case countries’ environmental movements
Countries

US

UK

Australia

ROC

Land-based issues relevance









Health relevance









Discrimination against specific

















Similarities

groups of people
Involvement of human rights notion

In terms of the different domestic social features, the specific groups of people who
face unfair environmental treatment are vulnerable groups in the contexts of socioeconomic issues. For the US, the main vulnerable groups are ethnic communities who are
also the most affected by unjust environmental treatment. For the UK, the lower socioeconomic class are also the same groups of people who face more risks in terms of unfair
environmental decisions. For Australia, the main affected groups are immigrants,
especially those whose first language is not English who are often the minority in society.
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For the ROC, aboriginal people and those who live in remote areas are often the most
vulnerable groups. (Table 3.2)

Table 3.2: The main affected groups in case countries’ environmental movements
Countries

US

UK

Australia

ROC

Main affected groups
People of colour
Low socio-economic class
Immigrants
Aborigines






The development of environmental justice in four different countries reveals that
the concept intersects environmental quality and social inequity. Social inequity in
environmental justice movements is connected with economic class, or poverty,
ethnicity and race.381 An empirical study focused on US urban living has explained that
living costs and housing rates are lower in neighbourhoods which are remote or have
poor living qualities. The communities which are often ‘invisible’ in socio-economic
and political life may choose to move in these places because the housing rates and
living costs are affordable.382 It has been discussed in section 3.1.3.1 of this Chapter that
government tends to address environmental issues by relocating problems to another
place or concentrating pollutants on one location. These remote areas and poor living
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environments where vulnerable minorities live become the perfect place for government
to relocate pollutants.
The examples of the development of environmental justice movements in the four
selected countries show that an environmental justice approach is mainly to address
unjust environmental impact resulting from environmental governance to people.
However, because socio-economically vulnerable people are often the victims of unjust
governance, the application of an environmental justice approach therefore is broaden to
improve social equity.

3.2 Environmental Justice in Terrestrial Environmental Affairs
The findings in Chapter Two show that justice involves not only objectives, but
decision-making principles.

383

Therefore, this discussion examines objectives of

environmental justice in the context of land-based environmental governance, and an
operational dimension by discussing application of principles for decision-making to
achieve environmental justice. Chapter Two identified the elements of justice as morality
and lawfulness, which both share the concept of fairness.384

3.2.1 An Environmental Interpretation of the Elements of Justice
There is much literature discussing the theoretical dimension of environmental
justice. 385 This thesis examines environmental justice from the elements of justice which
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were identified in 2.2.1 and interprets the elements within the context of terrestrial
environmental governance and environmental justice movements. The elements of justice
are ‘morality’ and ‘lawfulness’, and their shared feature, ‘fairness’.

3.2.1.1 Morality (Normative legitimacy)
A sense of morality is the first necessary component of the concept of environmental
justice. Critics who doubt the importance of moral doctrine in a decision-making process
argue that morality lacks practicability, so it is difficult to apply them in political
processes.

386

Nevertheless, the experiences of environmental justice movements

demonstrate a moral sense taking people’s needs into account while making
environmental decisions. The consequences of environmental pollution, such as
detrimental impacts on public health, living, and economic conditions, are all related to
human rights,387 which encapsulate a sense of humanity and morality in environmental
justice. This relationship reflects Brendan Gleeson and Nicholas Low’s argument that
ethics cannot be absent when addressing global environmental issues and should be
articulated carefully.388
A public decision should have broad normative legitimacy.389 A decision without
normative legitimacy would likely be, even unpopular although experts may have
designed it in a way that provides lower cost and higher benefits. The creation of an
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environmental authority and the adoption of environmental regulations need to be based
people’s needs. Given this logic, all political decisions need to be based on morality and
humanity. Therefore, a sense of morality in the concept of environmental justice is
necessary.
3.2.1.2 Lawfulness (Legal legitimacy)
Lawfulness is a core element of environmental justice. The difference between civil
society and chaos is the existence of a social order and an authority. Rule by law and
obedience to the law are vital to maintain social order. Environmental decisions are rules
to manage environmental utilisation in order to prevent chaos and avoid the
overexploitation of natural resources. The necessary methods to protect the environment
are the making of environmental decisions by law and obeying and implementing these
decisions. The history of environmental justice movements in the US, the UK, Australia,
and the ROC demonstrates that environmental justice activists and advocates do not seek
to make a significant change in the current environmental management system. There is
no evidence showing that any governmental systems in these countries were changed due
to environmental justice movements. Instead, environmental justice movements looked
for improvement in the current management system. An environmental decision with
legal legitimacy is thus necessary in the context of environmental justice. Obeying the
law and respecting the current legal system are helpful in reaching just environmental
decision-making processes and outcomes.
To sum up, integrating the features of environmental justice movements with the
elements of justice assists in defining the concept of environmental justice as just
terrestrial environmental management. The discussion of ‘morality’ and ‘lawfulness’
from an environmental perspective has been provided. Environmental decision-makers
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should consider moral issues while making environmental decisions and developing
implementation measures by recognising groups of affected people’s interest and need.
The greater social equity concerns of environmental justice can be meet.390 They also
have to process decisions by law. People have responsibility to respect and obey the
decisions. Furthermore, ‘fairness’ is the feature shared between ‘morality’ and
‘lawfulness’, and focused on non-discrimination in the groups of affected people. The
history of the environmental justice movement in the US, the UK, Australia and the ROC
reveals unfair distribution of environmental harm for particular groups of people who
have suffered the adverse impacts of social inequity. However, all people regardless of
race, gender, class and culture are entitled equally to live in a healthy environment and
have a decent life, and receive a fair distribution of environmental burdens and benefits.

3.2.2 Principles of Environmental Justice
As discussed in Chapter Two, justice in the context of general public affairs is an
objective for decisions. The objective is distributive justice.391 The approach to reaching
that goal requires justice in the form of procedural justice. The Chapter argued that justice
can most likely be reached when both procedural and distributive justice are achieved.392
In this Chapter’s discussion of environmental justice movements, it has been
observed that environmental justice is a goal for environmental decisions393 and a process
for reaching a just outcome. 394 Walker argued that there is a two-fold meaning of
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environmental justice: a goal and a process of ‘working towards.’ 395 Environmental
justice therefore serves as a policy tool assisting environmental governance, and also as
a goal for implementing environmental law and policy.
Integrating the arguments in Chapter Two and the early sections in this Chapter, as
a goal, environmental justice is fair allocation produced when distributive justice is
reached. As a tool, environmental justice is a decision-making procedure in which
procedural justice is applied. This section investigates the principles which may help
achieve distributive justice and procedural justice in environmental governance. The
proposed principles of environmental justice, as examined below, would improve the
environmental decision-making process and assist to produce better environmental law
and policy.
Therefore, environmental justice appears when land-based environmental matters
are managed under environmental laws with objectives of equal environmental human
rights for groups of affected people, including those vulnerable as a result of their racial,
cultural, and socio-economic status and which are implemented lawfully without
discrimination.

3.2.2.1 Principles of fair distribution for environmental justice
This section identifies principles of environmental justice in current management
tools to address justice concerns in environmental governance. In the phase of developing
environmental measures, an unfair environmental distribution of harms and goods is a
primary concern, as it has a direct impact on people’s lives. 396 Mal-distribution, or lower
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benefit and more harm, commonly appears in poor and minority communities as
evidenced in the history of environmental justice movements in the US, the UK, Australia
and the ROC.
Accordingly, distribution becomes one of the most discussed issues in environmental
justice scholarship, dominated by the concepts of equality, equity and need within
traditional justice theory. Sustainable development has also become a widely adopted tool
for environmental governance. The concept of sustainability has various dimensions. In
its relation to fair distribution, this section focuses on discussing the balance of economic
development and environmental protection, and examining the sense of fairness in interand intra-generational equity.

3.2.2.1.1 Equality
An absolutely equal distribution of environmental goods and harm can never be
reached. The distribution of natural and environmental resources and disasters on earth is
unequal.397 The physical living conditions for the people who live in mountain areas are
different from the people who live in coastal areas. Governments may help mountain area
residents to access seafood protein and assist coastal communities ton receive timber for
building infrastructure by providing transportation service. However, it is impossible to
allocate natural resources equally. In addition, the negative impacts of natural disasters
are not ‘distributed’. For example, flooding issues often occur in coastal areas, whereas
mudslides usually occur in valley villages. Governments can provide rescue services but
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they are not capable to distribute harm equally. Therefore, the principle of equality may
not help to achieve environmental distributive justice.

3.2.2.1.2 Equity
Equity, which is about allocating resources in response to personal contribution, is
applied in the form of the polluter pays principle which supports a fair distribution of
harm according to individual contribution.398 However, pollution brings risk to public
health. It would violate humanity if the polluter pays principle is used to justify post hoc
activities which bring environmental harm because polluters can simply afford liability
by payment.399 The sense of moral fairness may be lost if pollution is seen as a right of
people who can afford to pay to transfer pollution. People who cannot afford pollution
rights may then become the vulnerable groups in the polluter pays context. Thus, this
principle may not help achieve environmental justice, which is much broader than
business efficiency.

3.2.2.1.3 Need
The principle of need has been applied in environmental governance. Walzer places
recognition of need at the core of the moral question and as an inherent trait of justice.400
The recognition of need was articulated in the 1972 Stockholm Conference and 1992 Rio
Conference. These two UN conferences tackled environmental problems by dividing
countries into developing and developed countries’ with differentiated burdens and
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responsibilities. The fourth point in the Preamble of the Declaration of the United Nations
Conference on the Human Environment recognised that ‘the developing countries must…;
the industrialized countries should…’ 401 Principles 6, 7 and 11 of the 1992 Rio
Declaration are all about the different capabilities and special needs of developed and
developing countries. 402 These declarations show that justice considerations should
incorporate the principle of need.
The needs of present and future generations is raised in Principle Three of the 1992
Rio Declaration that ‘the right to development must be fulfilled so as to equitably meet
developmental and environmental needs of present and future generations.’
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The

present generation’s self-interest in consuming the finite commons should be moderated
by awareness of the responsibility to future generations.

404

This means applying the

principle of need not only for current problems; but long-term. Some studies argue that a
normative framework is to ensure that our common heritage which can be inherited by
the next generation. 405

3.2.2.1.4 Sustainable development (Socio-economic impact assessment)
Sustainable development is another principle for achieving distributive justice in
environmental governance. It is composed of ‘sustainability’ and ‘development’. Its
interaction with the physical environment, socio-economic aspects of life is multi-faceted.
Lélé illustrated this complexity. (Figure 3.1)
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Figure 3.1: Lélé’s the semantics of sustainable development406
Compared with the traditional viewpoint of environmentalism, sustainable
development puts economic development, environmental protection and human equity at
the same level.407 The concept of sustainable development values the development of
society and economy, and the natural resources conservation and environment protection.
It also seeks equitable distribution of environmental burdens and benefits among different
groups of people. Whether or not all affected groups of people’s need and interests have
been equally identified and addressed is an important concern. 408 Intra-generational
equity is an essential component for development.
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sustainable development highlights that economic growth cannot be supported by the

406

Sharachchandra M. Lélé, 'Sustainable Development: A Critical Review' (1991) 19(6) World
Development 607, 608.
407
Pedersen, above n 333, 43.
408
Clive George, 'Features: Testing for Sustainable Development through Environmental Assessment'
(1999) 19 Environmental Impact Assessment Review 175, 180.
409
Ibid, 180.

121

environment forever because the environment has limited resources and resilience. 410
Therefore, in the context of environmental governance, priority is given to the concept of
‘sustainability’, which is a notion of the long-term maintenance or improvement of
humankind’s well-being and environmental capital. 411 The physical environment and
natural resources are the foundation of economic activities. If countries intend to prosper
in the long term, they need to manage their environment and natural resources
sustainably. 412 If neglect brings negative impacts on the society and the nature, and
widens the gap between the South and the North.413
The objective of sustainable development is to seek prosperity in the current and
future generations. Sustainability in the next generations becomes an issue due to the
global environmental crisis.414 Current actions determine the economic and ecological
capacity that the future will inherit.415 There are three groups of environmental burdens
on future generations: the reduction of resources, the decline in environmental quality,
and discriminatory access to the environmental resources and benefits enjoyed by
previous generations. 416 Generations are in one direction, and the current generation is
the only one which can do something for their posterity. Inter-generational equity implies
that the future generation has certain rights while the present has some obligations
towards the future. 417 This implication can also be found in the famous definition of
sustainable development presented by Brundtland Commission. Economic development
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should ‘meet the needs of the present without compromising the ability of future
generations to meet their own needs.’ 418 It means that economic activities and the
exploitation of natural resources should concentrate both satisfying the needs of the
current generation as well as preserve the environment and implies resources for future
generations.

419

Sustainability becomes an equity commitment to the future,

420

and

decisions made by the present generation should also consider the interests of the
future.421
Socio-economic impact assessment (SIA) is a popular method to help to achieve
sustainable development. SIA is an assessment predicting environmental impact on socioeconomic dimensions. 422 It presents the potential social and economic impacts to
decision-makers so that they can make a decision that would reduce and avoid negative
impacts to the society at an early stage. 423 Some governments combine SIA and
Environmental impact assessment (EIA). 424 In the US, for example, SIA has been
incorporated into EIA.425 A 1994 report, Guidelines and Principles for Social Impact
Assessment, which was prepared by the US Interorganizational Committee on Guidelines
and Principles for Social Impact Assessment, is designed to support the US National
Environmental Policy Act and assist authorities to consider social impacts while
undertaking EIA. 426 This guideline is a framework for involving the public, defining
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scope and conditions, evaluating situations, designing mitigation, and monitoring.427 SIA
increases the acceptability of the proposed plan428 and supplements the absence of social
and economic dimensions in EIA.

Fair allocations of resources in this generation will also help to contribute distributive
justice for future generations. This change can be conceived as a three-dimensional model
of society, economy and ecology. Applying the sustainable concept on the social phase
assists to increase the level of citizen involvement and helps to achieve social justice. In
economic systems, the concept of sustainability pursues efficiency in using resources and
an equal allocation of resources. In ecological systems, it helps to create a balance
between natural resources and human use by preserving biodiversity and maintaining
resilience of nature.429

To sum up the discussion of this section, the principles of recognition of need and
the principle of sustainable development promote the objective of a fair allocation for
distributive justice in environmental governance. CBDR may entail justice considerations,
but its effectiveness is questionable. Low effectiveness in implementing environmental
decisions may cause irreversible negative environmental effects or disasters which will
bring injustice to more people.
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3.2.2.2 Principles of legitimate procedure for environmental justice
Administrative processes are generally incapable of addressing complex
environmental problems. For example, in the scenario of developing a clean-up solution
for a polluted river, a group of official technical experts from non-elected bureaucracies
are assigned to address this problem in a traditional representative democracy. They need
to arrange priority goals to devise a solution, but a moral question may arise. What level
of risk to health is acceptable in order to decide the target level of cleanliness in the river?
A polluted river may damage public health, but a clean-up mission may force riverside
factories to shut down or upgrade their filtering systems which may lead to local
economic dislocation.430 This decision may bring negative impacts to either public health
or income, or both. In addition, government officials are often conservative in making
decisions, so a decision is often a product of a standardised decision-making procedure,
cultural norms, professional standards, and institutional structures.431 In another example
of cleaning up a waste dump, a government might address this issue by relocating the
waste from one place to another. This decision may look like a solution, but the problem
may just be transferred.432 In order to make more legitimate and acceptable decisions,
selected approaches are selected public participation, environmental impact assessment,
and precautionary principle.
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3.2.2.2.1 Public participation
Inviting stakeholders and key groups of affected people into environmental decisionmaking processes is essential to supplement the technical expertise of authorities. Geczi
argued that public participation in environmental affairs should focus on decision-making,
economic growth, fair use of natural resources, and social equity. 433 The three main
considerations in environmental governance from a sustainable development perspective
are: economic development, protection of natural resources, and equity. Decision-makers
can be assisted by inviting stakeholders and local experts to environmental decisionmaking processes to take these three factors into consideration.
International environmental instruments recognise the importance of public
participation in environmental governance. For example, Principle 10 of the Rio
Declaration states that ‘environmental issues are best handled with the participation of
all concerned citizens, at the relevant level.’ 434 Agenda 21 declares broad public
participation as one of the foundations of a sustainable society and highlights the necessity
of participation for specific groups of people, such as indigenous people, women and
youth.435 The Rio Declaration and Agenda 21 are non-binding instruments. There are,
however, legally binding instruments that provide for public participation in
environmental governance. The 1998 Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental Matters
(Aarhus Convention) was adopted by more than 40 states at the United Nations Economic
Commission for Europe (UNECE). The Aarhus Convention provides implementation
measures to promote public participation in environmental decision-making processes.436
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It confirms that public participation is a human right and emphasises the broader
application of human rights to the field of environmental governance.437
The Aarhus Convention provides three rights for the public in environmental
governance. These rights are access to information, public participation and access to
justice.438 In terms of access to information, the parties to the Aarhus Convention shall
ensure public rights in receiving and disseminating environmental information, including
factors affecting human health and the environment, in the form of activities, policies,
and plans.439 This corresponds to Principle 10 of the Rio Declaration, which identifies
rights to access information as a requirement for implementing public participation.440
Freedom of access to information reinforces the accountability of governments, hence it
is seen as a fundamental right of citizenship since the creation of civil society is based on
people’s empowerment.441 The Aarhus Convention provides the minimum requirements
for public participation in a decision-making procedure to ensure effective representation
of citizens. 442 In terms of access to justice, the Aarhus Convention requires contracting
parties under their national laws to secure people’s rights in reviewing procedures and
examining decisions to ensure that they have been undertaken with due respect to rights
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to access information and public participation. 443 In most modern domestic law
frameworks, people are allowed to challenge decisions which were produced by an
unlawful procedure.444
With respect to the degree of public participation, Chapter Two proposed that
meaningful public participation should be at least at the ‘placation’ rung in the tokenism
level of Arnstein’s ‘ladder of citizen participation’.445 If the issue at hand is possible scale
in nature, such as pollution control policy in a local community, it is recommended to
have public participation at a higher level than tokenism. Therefore, public participation
for ‘placation’ rung might be necessary for an environmental decision addressing an issue
at a national level, such as regulating greenhouse gas emission for all industries. The
adoption of a complex national environmental policy brings changes to a large population.
It may be unrealistic to invite all stakeholders to join all discussions in a decision-making
process. It is also impossible to expect all groups of affected people to have professional
understanding of technical aspects of issues such as greenhouse gas emission. Therefore,
the appropriate degree of public participation would vary depending on the scale of issues,
but it should not be lower than the ‘placation’ rung of the tokenism level.

3.2.2.2.2 Environmental impact assessment
The role of science in environmental decision-making is fundamental to improve the
administrative rationality and effectiveness of environmental decisions. If a just
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environmental decision is achievable, science-related principles in decision-making
cannot be omitted. Scientific studies provide evidence that can be relied upon by decisionmakers, and are information for the public to have better understanding of environmental
issues. For example, assessment reports provided by the Intergovernmental Panel on
Climate Change (IPCC) are indicative references for the Conferences of Parties to the
United Nations Framework Convention on Climate Change (COP/UNFCCC) to set
targets for reducing global CO2 emission.446The legitimacy of new decisions will increase
when the supported by sound and trusted scientific evidence. For example, on climate
change issues, scientific findings can provide the evidence needed to identify whether or
not anthropogenic greenhouse gases have caused global warming. Decision-makers can
therefore make decisions based on such findings and their policies can gain legitimacy
from citizens who accept the scientific basis for their actions.
There are a number of science-based tools which may assist in providing rational
and technical information as evidence to support decisions. Environmental impact
assessment (EIA) is one of the most common scientific-based tools applied to
environmental decisions.
EIA is a systematic process of investigating potential impacts in the initial stage of
developing an environmental decision. Consultation and public participation are
components of the EIA evaluation process. The purpose of EIA is to reduce adverse
environmental impacts of a proposed plan from the initial stage of implementing a plan.
Generally, the functions of EIA include the following: to identify the potential positive
and negative impacts of the activity to the environment; to provide a plan to decrease or
compensate for harmful impacts to a minimum level; and to provide a standards with
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which to measure compliance in the proposed plan’s implementation and its
effectiveness.447
The development of EIA can be traced back to the 1960s. For example, at the
domestic level, the US National Environmental Policy Act of 1969 (NEPA) states that it
is necessary to avoid and minimise damage to the environment and biosphere.448 NEPA
mandated all agencies of the US Federal Government to include environmental impact
statements in every recommendation for major Federal actions to consider the
environmental impacts of their decisions.449 EIA is also considered a legal principle in
regional and global treaties. In 1991, the Convention on Environmental Impact
Assessment in a Transboundary Context (Espoo Convention) was adopted in the UN
Economic Commission for Europe (UNECE). Under Article 2(1) of the Espoo
Convention, parties are obligated to take ‘all appropriate and effective measures to
prevent, reduce and control significant adverse transboundary environmental impact from
proposed activities.’ Article 2 (7) recognises that all parties are obligated to adopt
environmental impact assessments while making relevant policies, plans and
programmes’.450
The role of EIA is primarily to obtain environmental data and information, and take
into account relevant factors before adoption any action, rather than having a
determinative role in a final decision. The likely environmental impacts identified in EIA
reports relate to the physical, chemical, biological, cultural, or socio-economic
environment. 451 Through scientific findings, more rationalism and objectivity are
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introduced to the decision-making process. Scientific results help increase the credibility
and reliability of decisions made by non-elected experts in the bureaucracy. Wood and
Jones studied 40 cases in the UK to identify the effectiveness of EIA in the decisionmaking process. They found that there was only one case in which EIA became the key
contribution to the final decision. In most cases, EIA gives confidence to policy-makers
in the process of decision-making through the availability of comprehensive
information. 452 It also assists to implement intra- and inter- generational equity by
mitigating adverse environmental impacts on the society.453
EIA brings substantive advantages in the process of decision-making, but
overemphasising the benefits of science in EIA may cause an environmentally unjust
outcome. Scientific methodologies value quantitative data. However, environmental
issues are not only about the physical nature, but also relate to public health and people’s
daily lives. People’s perspectives and social values cannot be quantified completely. If
quantitative data dominates the processes of environmental decision-making, human
concerns may be excluded from the processes.454 Moreover, scientific language likely
limits the involvement of certain groups of people in the decision-making process.
Although the scientific process includes independent experts from local communities,455
it is likely that participants with non-scientific background and have limited
understanding of the specialised language of science will be ignored in the decisionmaking processes.456
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3.2.2.2.3 Precautionary principle
Modern science does not provide explanations for all environmental phenomena,
major scientific uncertainty persists. It may be too late to control damage or loss, however,
if decision-makers always wait for full scientific support. Some adverse consequences
resulting from delays to implementing environmental solutions would be irreversible.
Therefore, the precautionary principle was developed as a means of avoiding irreversible
damage. It is rooted in the principle of foresight developed in environmental policy which
sought to address acid rain, climate change and pollution problems of the North Sea in
the former West Germany.457
The precautionary principle was widely recognised in the Rio Declaration was
signed by 172 countries.458 Principle 15 of the Rio Declaration called for countries to
adopt the precautionary principle ie: to take action in order to prevent irreversible harm
to the environment even if scientific certainty has not been established.459 Nevertheless,
there are doubts over whether the precautionary principle is primarily symbolic as the
existence of scientific uncertainty reduces the efficiency of its implementation 460 and
hence, its ability to reduce environmental damage.
The fundamental idea of the precautionary principle reminds people that the lack of
scientific proof should not be a reason for delaying the adoption of measures that will
address environmental issues. 461 Scientific uncertainty should not be allowed to be an
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obstacle in adopting environmental actions. 462 ‘Better safe than sorry’ is a simple
expression of the purpose of the precautionary principle.463 It can therefore be argued that
precautionary principle displays the characteristics of the application of ethics in sciencedominated environmental and health decision-making. This perspective could explain the
development of the precautionary principle and its wide adoption in major international
environmental conventions.
To conclude, the recommended principles which assist in achieving procedural
justice are public participation, science, the precautionary principle, EIA and SIA. Public
participation is focused on inviting groups of people into a decision-making process.
Science, EIA, SIA and the precautionary principle are mechanisms that provide
comprehensive scientific support and take into account human considerations in
environmental decisions.

3.2.3 An Environmental Justice Framework of Principles
A proposed framework of principles for environmental justice is composed of
mechanisms for distributive justice and procedural justice. (Figure 3.2) According to the
analysis in Chapter Two, justice is achieved when procedural justice and distributive
justice are satisfied. In the field of land-based environmental governance, the same
conclusion is confirmed in this Chapter. Firstly, environmental decisions are produced
through governmental decision-making processes, so justice or injustice is also
produced via these processes. Secondly, environmental justice can be used as an
approach, as well as a goal of environmental decisions. For example, Bullard argued
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that environmental justice not only allows people to get involved meaningfully in
environmental affairs, but also to avoid unfair outcomes.464

Terminology

Procedural justice

Distributive justice

Environmental
Justice

A phase of developing
implementation
measures
Goals
Principles

A phase of
decision-making

Legitimate procedure

Fair allocation

-Public participation
at the minimum
rung of placation

-Recognition of
needs
-Sustainable
Development (socioeconomic impact
assessment)

-Science
-The precautionary
principle
-Environmental
impact assessment

Figure 3.2: The proposed framework of principles for environmental justice
In the framework, distributive justice is the goal in the phase of developing
implementation measures, and it can be realised by making a fair allocation. This Chapter
identifies that recognition of needs and the principle of sustainable development (socioeconomic impact assessment) could be the most useful guides to distributive justice in
the phase of developing environmental justice objectives. The idea of a fair distribution
is similar to needs recognition-based fairness. Recognition-based fairness reflects the
importance of addressing environmental needs from a human aspect, particularly in
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distributing environmental harm and goods in the process of allocating environmental
capital may help distribute environmental harm and goods fairly. The rationale for
sustainable development (socio-economic impact assessment) assists in establishing
objectives of fair distribution.
In the phase of producing environmentally just decisions, procedural justice is
required. This Chapter proposed to apply the principles of public participation, ecological
science, the precautionary principle, and EIA to achieve procedural justice. Meaningful
public participation provides a democratic base to scientific consultation and decisionmaking process. It brings people’s needs during issue-orientated decision-making process,
and helps address scientific uncertainty in environmental decisions. The degree of public
participation should be at least the ‘placation’ rung of the Arnstein’s ladder. 465
Environmental issues at a smaller scale should engage a higher degree of public
participation than the ladder rung of ‘placation’. The role of science and the three sciencebased principles, the precautionary principle, and EIA. A limitation in any of these
elements can be addressed by another element’s strength. For example, scientific data
allows environmental decision-makers to understand the quantity of natural resources and
the quality of the environment but its uncertainty may delay the authority in adopting the
necessary actions. The use of the precautionary principle is for the purpose of eliminating
the shortcomings of scientific uncertainty.
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3.3 Conclusion
Justice, civil society and environmental governance are interrelated concepts. A
concern for justice arises in a civil society as a result of people’s needs. Justice helps
improve national resources sustainability. Environmental governance is established due
to the need for environmental protection. However, environmental governance sometimes
causes injustice. The doctrine of environmental justice therefore is developed.
Three trends are observed from the discourse on the history and development of
environmental justice. Firstly, environmental and social justice merge in some respects.
The concept of environmental justice is influenced by the history of the US environmental
justice movement, so it is focused on ethnic inequality and human rights in terrestrial
environmental governance, highlighting social injustice as the consequence of
environmental injustice. Similarly, communities which are lower in socio-economic
status have a higher likelihood of suffering environmental injustice. Thus, the
consequences of environmental injustice are adverse impacts on communities living in
lower socio-economic conditions.
Secondly, improving environmental equity enhances dimensions of social equity.
Equal environmental participation opportunities and equal allocation of environmental
risks to all communities assists lower socio-economic communities to reach basic liveable
conditions and therefore can reduce the degree of social injustice.
Thirdly,

environmental

justice

issues

extend

beyond

terrestrial

matters.

Environmental justice concerns also appear in marine governance. Marine ecosystems are
among the largest of Earth’s aquatic ecosystems, supporting high levels of biodiversity
and maintaining food chains. People’s lives depend on the marine as much as the
terrestrial environment. Healthy marine ecosystems provide the majority of food protein
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to maintain people’s lives and support their marine industries. Therefore, marine
conservation is an important field in environmental governance and it is necessary to
broaden the application of environmental justice to marine affairs.
This Chapter has proposed a framework for environmental justice which is designed
to improve environmental governance shaped by the histories of environmental justice
movements in the US, UK, Australia and the ROC. These showed that procedural justice
and distributive justice both need to be realised in the process of environmental decisionmaking in order to achieve environmental justice. There are different principles for
achieving procedural and distributive justices which are recommended in this Chapter.
The decision-making tools or procedural principles of public participation, ecological
science, the precautionary principle, EIA and SIA can help achieve procedural justice,
while the principles of sustainable development and recognition of needs can be applied
to achieve distributive justice.
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This Chapter connects marine environmental and conservation management with the
broader concept of justice and environmental justice. The objective is to demonstrate the
need to develop an environmental justice framework that can be applied to improve MPA
management. This framework would encompass socio-economic equity issues specific to
marine environmental management.
The theoretical underpinning for this Chapter is the analysis in Chapters Two and
Three. Both Chapters outlined features for developing justice in the context of social
regulations. Therefore, the first two sections in this Chapter explore the features of marine
activities under modern marine management in order to demonstrate links between
environmental justice and marine governance.
Chapters Two and Three concluded that the frameworks of justice and
environmental justice share similar theoretical foundations but encompass various
characteristics, depending on the issues being addressed. Therefore, the third section of
this Chapter explores the characteristics that environmental justice in the context of MPA
management may encompass by identifying the challenges of directly applying
environmental justice precepts in MPA management. The last section suggests
characteristics for an environmental justice framework for MPA management.

4.1 Features of Marine Use before the Establishment of Modern Ocean
Governance
Prior to the development of the 1982 United Nations Convention on the Law of the
Sea (LOSC), comprehensive global and legally-binding marine regulation was absent.
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Chapters Two and Three showed that the situations of ‘the state of nature’467 and ‘the
tragedy of the commons’ 468 existed before the establishment of common regulations.
People agreed to establish regulatory systems for environmental affairs to address the
adverse impacts resulting from these situations. However, the establishment of a common
order inevitably also produced unjust outcomes. Mitigating the effect of injustice and
improving regulatory systems therefore become crucial parts of regulative management.
For consistency, this section identifies the existence of ‘the state of nature’ and a concern
for ‘the tragedy of the commons’ in the period before the establishment of the LOSC by
reviewing the history of maritime disputes and conflicts related to marine resource use.

4.1.1 The State of Nature in the Oceans

‘The state of nature’, reviewed in Chapter Two, is a metaphor for a lawless situation
as proposed by Hobbes. In a lawless environment, individuals are absolutely equal. No
one has higher authority than another, so public matters are not governed and human
activities and behaviours are not regulated. People become the providers of their own
security and safety. Under this condition, a situation may rise where everyone within a
society considers others as enemies. A solution to this problem of chaos is establishing
mutual agreement. The desire for survival motivates people to build regulatory systems
to manage public affairs, which then create peace in a society.469 This scenario is also
present in marine governance, as will be examined in this section, for the sense of
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insecurity and lack of safety in marine activities was evident in global maritime history
from the late 14th century until the establishment of modern marine regulations. The
beginning of the development of modern marine regulations took place during the First
United Nations Conference on the Law of the Sea (UNCLOS I) held in Geneva in 1956.
Prior to UNCLOS I, there were some customary marine rules among States. However,
reviewing the history of Western maritime forces, these rules were not always established
by contemporary voting systems or democratic negotiation processes. Instead, some of
those were established by States who were more powerful than others. Others were often
ignored and replaced by newly emerged powerful States as shown in the history of
Western maritime military conflicts.470 In this situation, the projection of power was a
common option and so States were rational and accordingly improved their military
facilities. Eventually, these acts led to a security dilemma and increased tension among
States. Military conflicts in the oceans and seas occurred.471 Such maritime disputes did
not disappear after UNCLOS I. Instead, they still occur, such as in the South China Sea
dispute. However, the scale of sea disputes today is not as large as in the Second World
War and peaceful dispute settlement is an important option today for the conflicting
parties.472
The history of Western maritime military conflict began with Iberian powers in the
late 14th century to l5th century. Spain and Portugal were sea powers.473 The Spanish and
Portuguese competed to discover and control new lands and sea routes. They expanded
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their influence in America and Africa and established their empires beyond Europe.474 In
1492, Spain and Portugal ratified the Treaty of Tordesillas to declare the boundaries of
their empires.475 The area 370 leagues west of the Cape Verde Islands was Portuguese
territory, and the opposite area was the territory of the Spanish empire.476 This Treaty
gave the Spanish and the Portuguese exclusive rights of trading and navigating the sea
within their empires.477
In the late 16th Century, the effectiveness of the Treaty of Tordesillas was reduced
when Spain encountered two major challenges. The first challenge appeared in 1588 when
King Philip II of Spain sought to expand his empire by armed naval operations close to
England. However, he was unsuccessful. Spain’s power declined after this dispute. After
losing its battles against England, Spain encountered another difficulty in addressing the
Netherlands’ separatist activities. The Netherlands was a core province under Spanish
hegemony. The Netherlands gained the opportunity to be independent from Spain when
the latter suffered a setback from their expansion regarding England.478
The Netherlands soon became a new sea power. The division of the sea routes
between Spain and Portugal based on the Treaty of Tordesillas was seldom observed after
Spain lost its domination of the sea. The growing naval capability of the Netherlands also
challenged the Portuguese monopoly over the eastern spice trade. In 1602, the
Netherlands established a state-controlled company, the Dutch East India Company, with
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extensive privileges and powers to control colonial and trading activities in Asia.479 The
competition between the Netherlands and Portugal was fierce. For example, in 1603, a
Portuguese merchandise vessel was seized by the Dutch East India Company as a prize.480
In order to invalidate the exclusive right of navigation and trade in the Indian Ocean that
hitherto belonged to the Portuguese, and to further justify its marine activities, the
Netherlands announced its own legal principles for marine practices. In 1609, Grotius,
who represented the Dutch East India Company, proclaimed a new marine notion: ‘Mare
Liberum’. 481 The idea of ‘Mare Liberum’ includes three concepts: common marine
resources for all humankind, freedom of the seas, and freedom of trade. 482 The first
concept is based on a natural law notion that oceans and seas are commons for all
humankind. Everyone has the right of free use of483 and access to the seas.484 There is no
concept of property rights concerning the seas, and the oceans and seas should be viewed
as part of the commons. 485 The second concept of ‘Mare Liberum’ is related to the
freedom of navigation. 486 Global oceans and seas should be open to all States to freely
navigate. 487 The third concept is the freedom of trade. This concept allows States to freely
trade with others through sea routes. 488 Based on these three concepts, a State is unable
to claim ownership of oceans and seas.
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The Netherlands maintained its monopoly of the free trade with part of the Dutch
East Indies until it was defeated in the Anglo-Dutch Wars by the English. The Netherlands
and England fought to dominate the seas and trade routes from the 17th to 18th centuries.
The English gained a great victory and became the new sea power. In 1635, an English
jurist named Selden proposed the concept of ‘Mare Clausum,’ which considered that
oceans and seas can be occupied by particular people or States.489 As its naval power
increased, the British contributed to innovating new navigation technology, developing
trade and colonizing territories via its naval efforts. It built its maritime kingdom between
the late 17th and 19th centuries. At the zenith of the British Empire, its colonial territories
and the sea routes it controlled stretched over all the world’s continents and oceans.490
With respect to sea power, Mahan described maritime history during 1660 to 1783
as a military history: 491
To secure to one’s own people a disproportionate share of such benefits, every effort was
made to exclude others… The clash of interests, the angry feelings roused by conflicting
attempts…led to wars.492

In the absence of comprehensive maritime management, it is assumed that marine
activities will be subject to chaos. Major marine powers and maritime States tried to
secure and maximise the benefits of trade through various sea routes by all available
means. Escalating pre-existing tension through military conflicts was considered as an
effective way of to protect one’s interests and, so, developing a powerful navy was
necessary.493 This situation corresponds with the world in ‘the state of nature’ before the
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establishment of modern marine regulations. People worked against each other’s interests
in order to protect their own benefits and lives.
The naval arms race among sea powers became more intense in the 20th century.
Countries with strong naval resources continuously improved their battleships. For
example, in 1906, the US invented a dreadnought, a type of battleship that was larger and
faster than its predecessors; meanwhile, the British constructed an all-big-gun
battleship.494 Increasing the armed capacity of navies was not helpful in creating peace;
instead, there were more countries involved in sea battles in the 20th century. European
sea power countries and other new sea power countries, including the US and Japan, all
became involved when the First World War began in 1914 and remained engaged in sea
combat until its conclusion in 1918. It was one of the most disastrous maritime wars until
the coming of the Second World War. In the Second World War, the scale of sea battles
was unprecedented. Sea warfare crossed the Atlantic Ocean, the Mediterranean Sea and
the Pacific Ocean. Naval battles and operations became major factors in the outcome of
the war.495
To conclude, a wide range of marine activities were negatively affected by violent
and turbulent periods of our maritime history. Four features of this maritime history can
be identified. Firstly, sea power States were rational in nature so they aimed to maximise
their influence and interests. Sea battles inevitably occurred because of the lack of mutual
management and dispute resolution agreements to address conflicts. Secondly, for safety
and security purposes, marine trading activities needed to be protected by armed vessels
during voyages. Ports also needed to be secured.496 Thirdly, a naval arms race developed
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among sea powers because force was the most prevalent means to solve conflict. Lastly,
maritime orders were established, reinforced and changed based on the dynamic of the
sea power.

4.1.2 The Tragedy of the Commons at Sea
In his essay, Hardin warned about the possibility of ‘the tragedy of the commons.’497
The ‘commons’ do not belong to any party, but one’s use of them will reduce the total
quantity of resources. 498 People’s rational desires may drive them to maximise their
benefits. This uncontrolled exploitation of the commons can cause resource depletion.
Hardin suggested that an effective way to manage human use and conserve natural
resources is to manage common resource use by mutual arrangement.499
Marine commons, often referred to as ‘common-pool resources,’500 are not exclusive
to a particular person. Each person’s use will reduce the amount of the resources available
to others. 501 Marine commons can be overexploited if there is no agreed regulatory
system. For example, fish resources are one kind of valuable common-pool resource. The
outcome of an individual’s fishing activities, especially in commercial fishing, reduces
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the amount of common-pool resources and has an impact on other people’s interests.502
Commercial fishers are economically rational, so they may choose to maximise their
catch in order to increase their profits. Thus, a tragedy of the commons occurs.503
The tragedy of the marine common-pool resources often focuses on so-called
renewable resources, such as fish and other marine living resources, and waters.
Renewable resources can be renewed after a certain amount of time, but there is a concern
that the quantity of exploitation might reach the limits to the renewable marine
ecosystem’s resilience. The historical trend of world commercial fishing shows a direct
relationship between commercial activities and the depletion of global fish stocks.
Whaling, for example, has always primarily been a commercial fishing activity. From
1530 to 1620, the catch of right whales and bowheads by Basque whalers in the Straits of
Belle Isle numbered in the tens of thousands. Dutch and Basque whalers caught around
35,000 to 40,000 whales in the Arctic Ocean in the period of 1660 to 1701.504 Whales
caught by American colonists from 1696 to 1734 in the coastal area between Delaware
Bay and Maine numbered between 2,459 and 3,025.505 By 1740, the whale population in
this area had been ‘fished out.’506 Statistics made available by the International Whaling
Commission (IWC) show that from the late 1980s until 2007, the global populations of
whales including minke whales, blue whales, fin whales, gray whales, humpback whales
and right whales decreased dramatically.507
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By advancing catch capacity, innovative technology has enhanced the likelihood of
the tragedy of common-pool marine resources occurring. 508 For example, the overall
mean depth of bottom marine fishing today is approximately 145 meters, compared with
103 meters in the early 1950s.509 This advance allows for fishing in deeper waters which
presents a higher ecological risk. The FAO historical fishing records indicate that the peak
of the world’s marine fisheries was in 1996 and there has since been a general declining
trend.510 (Figure 4.1)

Figure 4.1: Global trends in the state of world marine fish stocks from 1974 to 2011511
Global fish production has increased steadily from about 20 million tonnes in 1950
to about 160 million tonnes in 2012.512 (Figure 4.2) The FAO has monitored 600 marine
fish stocks and found that only around 23% are at a healthy biomass level and that the

508

United Nations Division for Ocean Affairs and the Law of the Sea Office of Legal Affairs, 'The United
Nations Convention on the Law of the Sea: A Historical Perspective' (2012)
<http://www.un.org/depts/los/convention_agreements/convention_historical_perspective.htm>.
509
Telmo Morato et al, 'Fishing Down the Deep' (2006) 7(1) Fish and Fisheries 24, 26.
510
Food and Agriculture Organisation of the United Nations (FAO), above n 17, 37.
511
Ibid, 37.
512
Ibid, 3.

150

others have either been overexploited or depleted.513 The top ten popular target species
which contribute to 30% of the world catch have been almost fully exploited.514 These
statistics reveal that the use of common-pool resources needs sound management.

Figure 4.2: World capture fisheries and aquaculture production515
In addition, negative environmental impacts can be observed in the use of nonrenewable marine resources, such as oil and gas. Non-renewable marine resources
replenishes slowly and cannot be renewed once they are completely exploited. The
development of technology allows people to exploit deep-sea non-living resources.
According to the UN Division for Ocean Affairs and the Law of the Sea, the record for
deep sea drilling for oil was at an ocean depth of 4,000 metres in 2012.516 However, these
activities cause environmental concerns. An expansion of oil exploration creates greater
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risk of ocean pollution. The environmental impact of oil spill incidents caused by oil
tankers is usually long-lasting and catastrophic. For instance, in 1989, an Exxon
Corporation’s oil tanker, the Valdez, navigated Alaskan waters and grounded on a reef in
the Gulf of Alaska. This incident resulted in a spill of approximately 240,000 barrels of
oil into the oceans across 1,300 miles of coastline and caused a significant biological
loss.517 Twenty five years after this catastrophic event, the remnants of oil can be found
in some sites. 518 In another example, the Gulf of Mexico onshore and offshore areas
produce 17% of the US’s total crude oil products and 5% of its total natural gas
products.519 One of the world’s worst oil spill incidents occurred in 2010 in this area,
resulting from the explosion of a BP-operated oil rig.520 The oil spill damaged marine
resources and the local environment. The US federal government needed to close specific
commercial and recreational fishing areas for seafood safety and public health
purposes. 521 Deep sea mining activities are also believed to negatively affect seabed
habitats and pollute the environment.522
In sum, marine resources, are sources of food and income. The history of human use
of marine resources shows that the tragedy of marine commons occurs if all marine users
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freely exploit marine resources. Thus, for the purposes of food security, steady economies
and healthy ecosystems, developing a common regulatory system for managing marine
use is necessary.

4.1.3 Inequity in the Physical Distribution and the Use of Marine Resources
The irregular physical distribution of marine resources is one of factors causing
unequal opportunities for utilisation of those resources. For example, marine living
resources such as yellowfin tuna and bigeye tuna are found in pelagic waters of tropical
and subtropical oceans. 523 Salmon are concentrated in the North Atlantic and Pacific
Oceans.524 Mineral resources in seafloor areas also vary. Coastal States do not have equal
amounts of marine resources. Yet coastal States have more opportunities to exploit
marine resources than inland States.
Technological innovations, such as the development of marine genetic products,
increase the disparity in levels of prosperity in marine industries. Marine users who have
advanced marine technology may gain more marine resources than others using
traditional skills.

4.2 An Overview of Ocean Governance
The tragedy of common-pool resources is based on an assumption that all users are
self-interested so they will strive to maximise their short-term profits. However, this is
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not inevitable. Establishing an agreed regulatory system or mutual agreement is helpful
to manage these interests. Management mechanisms include public laws, regulations,
tax, and privatisation of ownership. Negative impacts on marine ecosystems can be
mitigated by the establishment of such mechanisms.525 For example, individual owners
choose actions which will increase long-term gains for themselves when the resources
are privatised.526 However, as this thesis discusses MPAs which are public resources,
this section will focus on the public marine regime. This section also discusses the
innate challenges to justice in a marine management system.

4.2.1 The Development of the LOSC-based Marine Regime

The UN and other international organisations held several global conferences for
codifying the law of the sea and establishing global ocean governance to address marine
affairs, 527 particularly the Hague Conference in 1930 and the three United Nations
Conferences on the Law of the Sea (UNCLOS) from 1958 to 1982. 528 The Hague
Conference addressed three topics of general international affairs: nationality, territorial
waters, and State responsibility for injuries caused by foreigners in its territory.529 The
topics related to terrestrial waters were about freedom of navigation and the limits of
maritime jurisdiction in territorial seas. 530 Thus, one can view the management of
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territorial seas as the first area of focus in the development of a marine management
regime.531
The UNCLOS in 1958 was the first conference on the codification of customary
international law to offer a comprehensive and systematic discussion of issues relating to
global marine matters. Four conventions and an optional protocol were adopted. These
were the Convention on the Terrestrial Sea and the Contiguous Zone, the Convention on
the High seas, the Convention on Fishing and the Conservation of the Living Resources
of the High seas, the Convention on the Continental Shelf and the Optional Protocol on
Dispute Settlement. 532 The first three conventions were ratified and became the
foundation of current maritime practices. The fourth Convention and the Optional
Protocol were not widely accepted.533
Further codification progress was slow. The second UNCLOS was launched in 1960
to discuss the breadth of the territorial sea and fishery limits which had not been agreed
upon in the first UNCLOS. 534 However, the second UNCLOS did not yield much
achievement. In order to increase progress in the codification of the law of the sea, Malta’s
Ambassador to the UN, Arvid Pardo, gave a speech in the United Nations General
Assembly (UNGA) in 1967 where he called upon the international community to
establish a global marine regime over the seabed, ocean floor and water column.535
A comprehensive ocean regulatory framework was not established until UNCLOS
III, which took place between 1973 and 1982. Three primary committees in these
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conferences were organised to address each of the three major issues. The first committee
was organised to address the legal regime of the deep seabed. The second committee
focused on the regimes of the terrestrial sea and contiguous zone, the continental shelf,
Exclusive Economic Zone (EEZ), the high seas, and the use and preservation of high seas
resources, and other matters such as archipelagic States. The third committee discussed
protection and preservation of the marine environment and scientific research.536 After
nearly 10 years of negotiation in UNCLOS III, an agreed draft of the LOSC was reached
in 1982, adopted in 1983 and entered into force in 1994. Since then, the LOSC has become
the central law of global marine affairs.537
There are key reasons why the LOSC is the centre of global marine regulatory
systems. Firstly, the LOSC is a written instrument which is based upon agreements among
countries rather than the will of select sea power countries. In UNCLOS III, 160 States
participated in the negotiations.538 Governments and States were organised into different
negotiation groups based on their interests and special needs. Comprising the three main
negotiation groups were the Group of 77, which was composed of developing countries,
the group of western capitalist States, and the group of eastern European socialist States.
Other negotiation groups were the coastal States, and the landlocked and geographically
disadvantaged States. 539 Since many countries were involved in the meeting, the
credibility and legitimacy of the LOSC increased. In the past, bilateral treaties such as the
Treaty of Tordesillas or unilateral statements such as ‘Mare Clausum’ were not developed
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based on consensus. Instead, they were built upon a State’s hegemonic power, and so
these rules could be nullified by the development of a new sea power.
Secondly, the LOSC is comprehensive. It is designed as an overarching convention
to manage most marine affairs and composed of 320 articles in 17 parts and nine
annexes.540 It established general rules for marine activities and developed management
regimes for special needs. General rules include the limits of national maritime
jurisdiction, including the breadths of terrestrial seas, EEZs, continental shelves, and the
high seas. Special management regimes were set out for item such as straits used for
international navigation, maritime jurisdiction of island States, enclosed or semi-enclosed
seas, and the rights of land-locked States.541 Thus, the LOSC constructed an extensive
regulatory framework for global ocean space.
Thirdly, the LOSC is designed to serve as an umbrella structure for numerous other
international marine agreements.542 The structure enshrined sovereignty and sovereign
rights in most of marine activities.543 The Preamble of the LOSC exhibits this feature. In
its Preamble, marine affairs which have not been addressed in the LOSC are considered
subject to general rules of international law. 544 In addition, the LOSC promotes
cooperation among States and regional organisations, which in turn upholds its umbrella
structure.545 For example, the LOSC recognised that coastal States, fishing States and
regional organisations should cooperate to adopt conservation measures for managing

540

Haward and Vince, above n 537, 32.
The United Nations Convention on the Law of the Sea 1982.
542
United Nations, 'Doalos/Unitar Briefing on Developments in Ocean Affairs and the Law of the Sea 20
Years after the Conclusion of the United Nations Convention on the Law of the Sea' (2002) Available
from <http://www.un.org/depts/los/convention_agreements/>, 1.
543
More discussions see section 4.2.2.
544
The United Nations Convention on the Law of the Sea 1982, Preamble.
545
Ibid, art 197.
541

157

straddling fish stocks 546 and highly migratory fish stocks. 547 The United Nations
Agreement for the Implementation of the Provisions of the United Nations Convention on
the Law of the Sea of 10 December 1982 relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Fish Stocks (UNFSA) was adopted in
1995 and entered into force in 2001 in order to address these concerns. The LOSC
provides the overall governing framework for the UNFSA.
Fourthly, a dispute settlement procedure to address marine conflicts was adopted
under Part XV of the LOSC. It recognised that States shall choose any peaceful means to
resolve maritime disputes in relation to the interpretation and application of the LOSC.548
For example, if contracting parties to a dispute agree to address it through a legally
binding international agreement, then the dispute should be submitted through an
appropriate procedure within that agreement. 549 A contracting party can also invite
another party to address the dispute either through a conciliation procedure under Section
One of Annex V or under the procedures.550 This mechanism of dispute settlement aims
to reduce conflict and promote peaceful use of the oceans.
The global marine management system has been established since the adoption of
the LOSC and its supportive agreements. This LOSC-based management system
established general rules and principles for States to access and use the oceans and seas
in order to maintain maritime security and safety, and provide a peaceful means to manage
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maritime disputes. Since a mutual management system in global marine affairs has been
established, the precondition for the appearance of justice concerns has been met.

4.2.2 The LOSC Framework to Protect the Marine Environment and Conserve
Marine Resources
Healthy marine ecosystems and abundant resources are important in supporting
people’s lives. The United Nations Conference on Sustainable Development (UNCSD)
(known as Rio+20) reinforced the idea that healthy marine ecosystems, sustainable
fisheries and aquaculture are important for food security.551 Article 17.1 of Agenda 21
provides that:
International law, as reflected in the provisions of the United Nations Convention on the Law
of the Sea, referred to in this chapter of Agenda 21, sets forth rights and obligations of States
and provides the international basis upon which to pursue the protection and sustainable
development of the marine and coastal environment and its resources…552

The legal framework for the protection of the marine environment and conservation
of resources under the LOSC is comprised of three levels: global, reginal, and national.
At a global level, marine resources in the Area553 and the high seas are commons for all
mankind.554 Utilisation of resources in the Area is authorised by the International Seabed
Authority. 555 The management of marine resources and activities on the high seas
currently relies on the duty of States to cooperate. States also have the duty to adopt
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necessary measures based on scientific information and catch statistics, and to cooperate
with other States and organisations to conserve the living resources of the high seas.556
Also at the global level, the LOSC creates a sectoral framework within which intergovernmental marine organisations collaborate under the LOSC and contribute to the
development of marine environment and resource management at the global level. Intergovernmental organisations, such as the United Nations Environment Programme
(UNEP), the International Maritime Organization (IMO), and the Food and Agriculture
Organization of the United Nations (FAO), play important roles in developing regulations
which are mutually binding among States to manage marine activities. The UNEP
convened an Ad Hoc Working Group to address the need for developing a biological
diversity treaty in 1988. As a result, in 1992 the Convention on Biological Diversity (CBD)
was adopted and served as the primary treaty for the conservation and management of
living resources and associated ecosystems. The objective of the CBD is to preserve
biological diversity including marine living resources. 557 In addition, the FAO has
developed various instruments related to marine resource governance with a special focus
on fishery management. Instruments adopted under the FAO include the 1993 FAO
Agreement to Promote Compliance with International Conservation and Management
Measures by Fishing Vessels on the High seas (FAO Compliance Agreement),558 the 1995
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FAO Code of Conduct for Responsible Fisheries (FAO Code of Conduct),559 and a range
of technical guidelines on responsible fisheries.
The contribution of the IMO to marine environmental management is focused on
administering and preventing marine pollution by vessels. For example, the IMO
regulates dumping and pollution activities caused by vessels under the 1972 InterGovernmental Conference on the Convention on the Dumping of Wastes at Sea (London
Convention) 560 , the 1996 Protocol to the Convention on the Prevention of Marine
Pollution by Dumping of Wastes and Other Matter (London Protocol), 561 the 1973
International Convention for the Prevention of Pollution from Ships (MARPOL),562 and
the Protocol of 1978 relating to the International Convention for the Prevention of
Pollution from Ships (MARPOL Protocol).563
The second level of the legal framework for marine environmental and resource
management is regional. Regional cooperation helps connect the management between
the global and domestic levels. Often management measures at the global level are
different from those at the domestic level. Marine activities within EEZs are subject to a
coastal State’s domestic law while marine activities beyond EEZs are managed through
international agreements and organisations. Therefore, address the management vacuum
for conserving species and managing marine activities between the EEZs and high seas,
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such as fishing activities targeting species migrating between the two maritime zones,
regional fisheries management organisations (RFMOs) were established. 564 RFMOs
contribute to managing straddling fish stocks and highly migratory fish stocks, 565 as
exemplified by the Commission for the Conservation of Southern Bluefin Tuna (CCSBT),
the Inter-American Tropical Tuna Commission (IATTC), the International Commission
for the Conservation of Atlantic Tunas (ICCAT), the Indian Ocean Tuna Commission
(IOTC), and the Western and Central Pacific Fisheries Commission (WCPFC).
At the third level of management, the domestic level, Articles 61 and 192 of the
LOSC provide general rules recognising that States have the obligation to adopt measures
and take actions to maintain or conserve marine living resources. 566 The LOSC also
recognises in Article 56 1(a)567 that coastal States shall take special responsibility for
managing and conserving domestic marine ecosystems by applying their sovereign rights
within their EEZs.568 Sovereign rights allow coastal States to explore, exploit, conserve
and manage these resources.569
To conclude, the legal framework for protection of the marine environment and
conservation of marine living resources is based on the LOSC, which in turn provides the
basis for implementing other relevant marine environmental treaties, regional instruments
and domestic implementation measures. This global regulatory system is built upon
international governmental consensus rather than the will of a few States.
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4.2.3 Innate Challenges to Just MPA Management
A major feature in the process of public affairs governance is the limit of
management capacity. 570 The limit often results from the scarcity of management
resources, such as limited time, budget and human resources, and poor consideration
across the diversity of sectoral authorities. The finiteness of management resources limits
the capacity of marine authorities to support the vast range of management needs. In the
best scenario, all demands are addressed evenly and support is received proportionately;
however, in reality, an authority needs to place higher priority on some demands since
management resources and budgets are limited. This may result in some demands having
to be ignored while others are merely taken into careful consideration. Uneven outcomes
in marine conservation management are one common result. Some decisions might
reduce specific groups of people’s benefits without reasonable justification and bring
benefits to others. Therefore, the limits of management resources make achieving justice
in marine and coastal conservation challenging.
It is difficult to balance the objectives of socio-economic development and marine
conservation within the limits of management capacity. Economic development is a
critical dimension of social progress. The development of the third generation of human
rights is a solid proof of this, 571 and recognises that the right to develop is a human
right.572 However, economic progress brings challenges in achieving justice in marine
conservation management. Since environmental justice approaches were shown to be
beneficial in improving management systems as discussed in Chapters Two and Three, it
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follows that the incorporation of environmental justice approaches into marine
conservation will also improve management and produce better outcomes in marine
management systems.

4.3 The Challenges of Directly Applying an Environmental Justice Approach to
MPA Management
This thesis aims to examine the introduction of environmental justice considerations
into MPA management in order to improve its effectiveness. However, the concepts of
and frameworks for environmental justice are diverse and vary depending on the issues
being addressed. Thus, directly applying a fixed concept of environmental justice into
MPA management is problematic. The main factor behind this problem is that
environmental justice was designed for terrestrial environmental management which is
fundamentally different from marine conservation. This section explores the key
challenges of directly applying environmental justice in MPA management

4.3.1 Different Composition of Groups of Affected People
An environmental justice approach is a collective approach which is used to address
community’s concerns related to environmental governance 573 A ‘community’ in the
context of terrestrial environmental justice issues refers to ‘a group of local residents.’
Local communities are affected since the management subjects are often situated within
their neighbourhoods. The impact range of land-based environmental problems and the
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implementing of solutions are more geographically concentrated in the location of
management subjects.574 For instance, a decision about constructing a waste landfill on a
chosen site is more likely to have a greater effect on local residents than people who dwell
in another town.
It would be inappropriate to introduce land-based environmental justice paradigms
into MPAs without considering adjustments. Features of environmental justice in marine
environmental matters must be shaped by the characteristics of marine ecosystems which
are fluid. ‘Mobility’ is one obvious feature of marine resources and marine environment
that complicates land-based models. There are no clear boundaries for management of
subjects in the fluid marine environment. People whose economic lives depend on marine
resources do not concentrate on a particular locality, although certain types of marine
users may be negatively affected more than others who operate their activities in the same
area. For instance, a marine policy for managing tuna catches may cause more adverse
impacts on tuna fishers and industries than those fishing for other species in the same
areas. Different types of marine activities are impacted by different management and
conservation objectives. In addition, not everyone who lives near the site of an MPA is
interested in or affected by the development of the MPA. Decision-makers may identify
wrong groups of affected people if they embed current concepts of terrestrial
environmental justice into MPA management systems. The real stakeholders and
vulnerable people may be ignored as a result.
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Environmental justice, however, is not merely about identifying the fact that more
adverse impacts resulting from environmental governance were distributed to minority
communities. Instead, it examines the questions of why and how injustice occurs. Factors
for environmental justice are economic considerations for reducing the costs of
production and seeking the least resistance to development. Racial minority communities
therefore become targets of unjust environmental treatments.
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The focus of

environmental justice has been expanded and not limited to environmental impacts.

4.3.2 Different Claims of ‘Human Rights’
Terrestrial environmental justice is largely focused on environmental human rights
issues. The US environmental justice movement showed that toxic facilities and landfill
sites were often built in African-American dominated communities. Coloured people
faced higher risks on their health and living quality through exposure to environmental
harm than others.576 Local people organised protests against these environmental abuses
and these protest actions become social movements.

577
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articulated ‘environmental rights’ as the second generation of human rights.
‘Environmental rights’ were first identified in the 1972 Declaration of the United Nations
Conference on the Human Environment (UNCHE) which states that everyone has the
right to ‘freedom, equality and adequate conditions of life.’ 578 The 1987 report Our
Common Future reinforced the importance of environmental rights by recognising that
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‘all people have the right to life and to a decent life.’579 The US environmental justice
movement therefore embraces notions of human environmental rights. Therefore,
traditionally, when environmental rights are negatively affected by governance, this
situation is called environmental injustice.
Environmental justice in the 20th century is broader than merely explaining
environmental impacts on environmental rights from environmental governance. The
history of the US environmental movements reveals that environmental justice not only
focuses on environmental rights, but also the elimination of discrimination and bias in
environmental governance. Many scholars provide useful explanations to the expansion.
Schlosberg argues that a range of basic needs, social recognition, and economic and
political rights and equity concerns are included into the doctrine of environmental justice.
580

Sue and London insist that environmental justice is a field positioned on a ‘crossroads’

of converging social movements, public policy and scholarship. There is no need to draw
restrictive boundaries around the concept. Instead, environmental justice has a wide range
of integrative characters which involve in politics, society and the environment.581
The claim of ‘rights’ in the context of MPAs is complex and obscure. In the context
of MPAs, it is related to ownership,582 and property rights in some privatised areas.583
The discussion of ‘human rights’ in the government-led MPAs is obviously more related
to the ‘right to development’ than to environmental rights. The ‘right to development’
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focuses on livelihoods and economic growth at a domestic level,584 and is articulated as
part of the third generation of human rights. It was confirmed as an inalienable human
right in the 1966 International Covenant on Economic, Social and Cultural Rights
(ICESCR) 585 and the 1986 United Nations Declaration on the Right to Development
(DRD). 586 In both international instruments, statements on the ‘right to development’
recognise that people have rights to develop their economic lives.587 The prohibition of
marine activities in MPAs reduces marine resource extractors’ incomes and may force
them into poverty. It can be argued that it violates their social and economic rights.588 For
example, surface and demersal longlining are prohibited in all zones of the Jervis Bay
Marine Park in New South Wales, Australia.589 Residents’ incomes from these activities
were terminated. It can be observed that the application of MPAs bring effects to socioeconomic aspects of lives. Therefore, this section suggests that the claims of ‘human
rights’ in the context of MPAs are connected to the rights to development.
To sum up, the composition of the ‘community’ and the claim of human rights are
different in each case. There are difficulties associated with directly applying the concept
of environmental justice in MPA management. In order to improve the compatibility, this
thesis argues that the definition of the term, ‘environmental’, within the concept of
‘environmental justice’ should be viewed as ‘environmental governance’. Adding
‘environmental’ to this terminology conveys a broader meaning to expand its scope of
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application. The meaning of the term, ‘justice’, of ‘environmental justice’ should be
identified as ‘justice and equity concerns resulting from environmental governance’.

4.4 Conclusion
Marine environmental management and justice theory are two separate disciplines.
The findings of Chapters Two and Three provided a basis for the interaction between the
two. That is, the links between justice theory or, specifically, environmental justice theory,
and general public management of environmental issues. This Chapter provides a
background to their connection in the contest of marine management activities before and
after the adoption of the LOSC. The history of human involvement in the oceans shows
that States and individual marine users had similarities in behaviour to those established
in ‘the state of nature’ and had equal capacities to cause ‘tragedy of commons’ in the
oceans. However, mutual agreements between States have established a marine
management regime based on the LOSC in order to promote the peaceful use of the
oceans and the sustainable use of marine resources. The LOSC, a multilateral treaty,
establishes a comprehensive regulatory framework for the use and management of marine
resources and activities.
This Chapter has argued that the creation of a marine regulation system shows the need
for environmental justice. However, the design of an environmental justice approach with
marine attributes is necessary in order to apply justice in the context of marine
conservation and management. This argument was made by demonstrating the various
barriers to justice in marine environmental management, including the limitation of
management resources, the diversity of sectors and the conflicting objectives of
conservation and economic development. With limited capacity, decision makers may
169

not be able to address all marine demands fairly and respond to marine supports
effectively. Further, since marine conservation policies aim to protect marine ecosystems
by regulating marine activities, efforts to develop economic life may be affected.
Therefore, in order to have better and fairer management, an environmental justice
approach with marine attributes needs to be developed.
This Chapter differentiated the features of terrestrial and marine ecosystems, and their
management. It demonstrated that MPA management, like terrestrial environmental
governance, is preoccupied with stakeholders and this claims of rights. However, the
composition of stakeholders and the claimed of rights are different. Changes in these two
points are necessary in order to better apply environmental justice in MPA management.
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Justice is a component of good governance. Environmental justice approaches have
been recognised as a means to improve land-based environmental governance by
reducing or avoiding unjust treatment and procedures. These issues were analysed in
Chapters Two and Three. Chapter Four examined the development of modern marine
regulations and argued that there is a need to articulate an environmental justice approach
in marine conservation and management. This Chapter focuses on environmental justice
in MPAs and proposes an environmental justice framework for MPA management. It is
divided into three sections. The first section provides an overview of MPA management.
The second section explores environmental justice in the context of MPAs by examining
socio-economic attributes and identifying factors which could present barriers to
environmental governance and suggesting principles of environmental justice in the
context of MPA management. The third section provides a conclusion of the findings.

5.1 Overview of Marine Protected Area Management
The marine environment and its resources are highly complex. Marine scholars and
experts continue to develop new measures to manage the oceans. Following the
development of holistic ecosystem-based fisheries management (EBFM), which
considers environmental and human factors in order to regulate fishing activities, 590
MPAs are one of the most holistically integrated marine management approaches.591
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Jones discussed many purposes of MPAs: restore marine ecosystems, restore and
conserve marine fish stocks, contribute to a MPA network and marine spatial planning,
protect rare and vulnerable habitats and species, promote research and education, control
the impacts of tourism and recreation, maintain traditional uses and cultural symbolic
value of set-aside areas.

592

Ultimately, the major aim of MPAs is to achieve

conservation,593 which are often related to sustainable fishing. MPAs are viewed as a
useful tool in restoring fish resources or as a precautionary mechanism against
overexploitation. Ensuring human well-being is another recent trend behind MPAs.594
Therefore socio-economic factors in MPAs has been recommended as important
considerations in the creation of MPAs and the design of zoning plans.
There has been rapid increase in the scientific study and implementation of MPAs
around the world. MPAs have been recommended to form a core component of complex
marine environmental management plans. 595 The two objectives of this section are to
define MPAs and to examine current practices in the creation of MPAs and the design of
zoning strategies.
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5.1.1 Defining Marine Protected Areas

The definition of MPAs originated from terrestrial protected areas and terrestrial
reserves. 596 The earliest terrestrial reserves were in ancient Roman and medieval
European societies and were designated for game hunting for the ruling classes or for
maintaining food supply. 597 In the late 19th century, adverse human impacts on the
environment motivated governments and authorities to establish reserves to conserve
natural resources. 598 The world’s first terrestrial protected area with a conservation
purpose was the US Yellowstone National Park established in 1872.599
The International Union for the Conservation of Nature and Natural Resources
(IUCN) provides a popular definition of ‘a protected area,’ as:
‘a clearly defined geographical space, recognised, dedicated and managed, through
legal or other effective means, to achieve the long-term conservation of nature with
associated ecosystem services and cultural values.’600

The 1992 Convention on Biological Diversity (CBD) provides a similar definition of
‘protected areas.’ In the context of the CBD, a protected area is ‘a geographically defined
area which is designated or regulated and managed to achieve specific conservation
objectives.’601 There are three core components in both definitions provided by the IUCN
and CBD. Firstly, these two definitions demonstrate that a protected area is area-based,
hence requiring a defined boundary. Secondly, a long-term management plan for this
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specific area is needed. Thirdly, one of the purposes of establishing a regulated area
should be biological, cultural, or for resource conservation. Therefore, a protected area in
this thesis is defined as a designated area with a regulatory system which is designed for
conservation purposes.
The designation of protected areas extends beyond terrestrial regions to cover marine
areas. The development of protected areas in water zones has been achieved through
several international conservation conferences. The first World Congress on National
Parks (WCNP) in 1962 encouraged the creation of restricted marine areas of ‘special
significance.’ 602 The second WCNP in 1972 called upon governments to recognise
‘appropriate marine areas’ as a type of national parks and reserves.603 By the 1980s, there
were further discussions over the term ‘marine protected area.’604 In 1992, the fourth
WCNP, with its new title of World Congress on National Parks and Protected Areas
(WCNPPA), ensured that the concept of ‘protected area’ was widely adopted in both
terrestrial and marine conservation management.605
The IUCN categorizes terrestrial protected areas and marine protected areas using
the same system for consistent management. 606 The IUCN category defines protected
areas based on their management objectives, special functions, management values and
degree of restrictions, instead of characterising them by names. These categories are:
Category Ia, ‘strict nature reserves’; Category Ib, ‘wilderness areas’; Category II,
‘national parks’; Category III, ‘natural monuments or features’; Category IV,
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‘habitat/species management areas’; Category V, ‘protected landscapes/seascapes’; and
Category VI, ‘protected areas with sustainable use of natural resources.’ 607 Jones
identified Categories Ia, II, IV and VI as most applicable to MPAs.608 For example, zones
within Australia’s Great Barrier Reef Marine Park (GBRMP) match Categories Ia, II, IV
and VI.609 Jones analysed key objectives in relation to MPAs for each category.610 (Table
5.1)
Table 5.1: IUCN protected area management categories in relation to MPAs611
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A question arises regarding the importance of conservation in MPAs: is ‘MPA’ a
specific term to refer to an area designed especially for conservation purposes, or a
general term to describe a management area which may incidentally have conservation
values?612 IUCN published a supplementary guideline, titled Guidelines for applying the
IUCN Protected Area Management Categories to Marine Protected Areas to answer this
question. This guideline clarifies that ‘MPA’ is a term for describing an area regulated
for conservation. Therefore, a marine area with incidental conservation benefits cannot
be viewed as an MPA. For example, a fishery management area without a wider purpose
of conservation, a community area focusing on sustainable use of marine products, a
coastal area focusing on tourism, or a marine and coastal area designed for other purposes
with indirect conservation benefits are not MPAs.613 Conservation should be the primary
purpose of an MPA.614
International and regional agreements and domestic legislation apply the IUCN
definition of MPAs. At the domestic level, the definition of an MPA in the US is ‘any
area of the marine environment that has been reserved by federal, state, territorial, tribal,
or local laws or regulations to provide lasting protection for part or all of the natural and
cultural resources therein.’615 The IUCN’s MPA definition and strategies are also adopted
in Australia. 616 The Environment Protection and Biodiversity Conservation Act 1999
(EPBC Act) requires that any zone within Australian Commonwealth marine reserves
should be assigned to an IUCN category.617At an international level, for example, the
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World Wide Fund for Nature (WWF) echoes the prevalent definition of protected areas
made by the IUCN, and confirms MPAs as ‘areas designated to protect marine
ecosystems, processes, habitats, and species, which can contribute to the restoration and
replenishment of resources for social, economic, and cultural enrichment.’618
In conclusion, the IUCN’s definition of MPAs has been widely recognised at
domestic and global levels. This thesis describes MPAs based on the IUCN’s definition
of MPAs as ‘regulated marine areas especially designed for conservation purposes.’

5.1.2 Marine Protected Areas Terminology
A wide range of terminology has been used to describe MPAs with different scales,
management targets, and national contexts. For example, in Australia, because of its
federal system of government, MPA-related terminology is diverse across various federal
units. Generally, ‘sanctuary zones’ are for preserving particular fish stocks, while ‘MPAs’
and ‘marine parks’ are for multiple conservation purposes.619 The term ‘marine parks’ is
used in all jurisdictions except the state of Victoria where ‘marine national parks’ are used
to refer to marine management areas with multiple conservation purposes.620 ‘NRSMPAs’
is also used to describe the national representative system of MPAs which integrates
nearby ecosystems and protects Australia’s biological diversity at the Commonwealth
level.621 In the US, the terminology is equally diverse. ‘Marine reserves’ are no-take areas.
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‘National marine parks’ have more natural and historical attributes, and hunting and
mining activities are not allowed. ‘National seashores’ are usually MPAs designated
along the Atlantic, Gulf and Pacific coasts. Hunting activities are permitted on some
national seashores.622 The US national system of MPAs is a federal government-managed
system that is integrated with adjacent state MPAs.623 In the Republic of China (ROC,
Taiwan), there are more than 20 sites of marine reserves which are mainly focused on
fishery management rather than conservation.624 In recent years, following an increase in
marine conservation awareness, Taiwan has started developing MPAs with broader
conservation purposes under the designation of ‘marine national parks.’625
Therefore, MPA-related terminology describes all kinds of regulated marine areas
for conservation purposes. Further, the same terminology used in different jurisdictions
can have different meanings. For example, a ‘sanctuary area’ in the US is a multiple-use
MPA under the national marine sanctuary program,626 but it refers to a no-take area in
Australia. In another example, a marine reserve in the US is a no-take area, but it
represents a fishery management zone in the ROC.
Concerning the coverage area of MPAs, there are high seas MPAs and nationallybased MPAs. The coverage area of a high-sea MPA is beyond national maritime
jurisdiction and is regulated by international treaties and agreements.627 For example, the
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Hatton Bank, Rockall Bank, the Logachev Mounds and West Rockall Mounds have been
designated and managed by the North-East Atlantic Fishery Commission (NEAFC) to
conserve deep-water corals in those areas.628
The area of a nationally-based MPA, which is the subject of this thesis, is within the
national maritime claims and is managed under domestic law. Jones provides five types
of domestic MPAs by categorising them based on the distribution of authority and
responsibilities between governments and individuals. He identifies (1) government-led
MPAs; (2) government-led with significant decentralisation MPAs; (3) community-led
MPAs; (4) privately-led MPAs; and (5) no clear governance framework MPAs. The first
category, government-led MPAs, are managed under clear objectives and legal
regulations. Transparency, equity, and compliance are key objectivities incentives to
achieve management effectiveness, but cross-sectoral collaboration and integration
present the main challenges. The second category, government-led with significant
decentralisation MPAs, are managed mainly by governments with the collaboration of
lower level governments or private actors. The challenges to the effectiveness of these
MPAs are strengthening the political will for conservation, and improving government
capacity for law enforcement. In the third category, the role of the government in
community-led MPAs is to increase community initiative and motivate locals to create
and manage MPAs. However, this type of MPA may be captured by ‘elites’629 for nonconservation-related purposes. The fourth category, privately-led MPAs, are created and
managed by private sectors and often operate independently. The challenges this type of
MPA may face are the same as community-led MPAs. The fifth category, MPAs without
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clear management frameworks, represents the lowest level of effectiveness due to the
absence of political will, leadership, and management capacity.630
Additionally, regarding the number of management purposes, there are two groups
of MPAs: multiple-use and no-take. Multiple-use MPAs have more than one management
objective in comparison with no-take MPAs. Multiple-use MPAs usually include a
variety of management zones with different levels of protection, management objectives,
and types of human use. For example, the GBRMP is a multiple-use MPA. Zones for
‘general use’ in the GBRMP allow reasonable use, such as shipping, but prohibit mining
and commercial spear fishing. Zones for ‘habitat protection’ allow most commercial and
recreational activities but exclude shipping and trawling.631 In contrast, all activities are
prohibited in no-take MPAs.632 A no-take zone is often designated within multiple-use
MPAs.
Government-led and government-led with significant decentralisation MPAs are the
foci of this thesis, particularly domestic and multiple-use MPAs. The role of governments
is important for effective MPA implementation and management. Jones argues that there
are some functions which the local and private sectors cannot provide in MPA
management, such as legislation.633 Nevertheless, there is a trend toward increasing the
diversity of institutions and sectors involved, as well as providing a transparent and clear
legal framework in order to improve MPA effectiveness and resiliency.634 In multipleuse MPAs, there are more conflicting marine uses than in other types of MPAs. Therefore,
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improving the effectiveness of multiple-use MPA management by addressing the
conflicts among marine uses is important and forms a central concern of this thesis.

5.1.3 Zoning of Marine Protected Areas

Zoning strategies are combinations of management regulations tailored for
individual zones within multiple-use MPAs. 635 Marine zones are often classified into
three types, with each providing a different level of protection: core zone, restricted zone,
and peripheral zone. A ‘core zone’ is a fully protected zone which is often known as a
‘no-take zone.’ Almost all types of activities are prohibited in a ‘core zone,’ but in some
cases, non-extractive activities are permitted, such as scientific research.636 A ‘restricted
zone’ is partially protected but allows regulated marine activities.637 A ‘peripheral zone’
is a transition zone where certain extractive activities and tourism activities are
allowed.638 In practice, some MPAs have all three types of zones, such as the Solitary
Islands Marine Park in New South Wales, Australia,639 while some have even more, such
as the GBRMP which has eight different zones.640
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Zoning strategies can be efficient and feasible management tools for multi-purpose
MPAs. Firstly, zoning strategies allow the possibility of realising diverse objectives in
one MPA, such as conserving critical habitats, developing tourism and recovering fish
resources.641 Secondly, zoning strategies assist in balancing stress from different marine
uses while maintaining overall conservation purposes. 642 Thirdly, zoning strategies
separate competing marine activity areas, such as commercial and recreational fishing.643
An inappropriate zoning plan can cause adverse impacts on the marine environment
and the livelihoods of marine users. A poor zoning strategy may undermine the main
conservation purpose by concentrating on achievement of other objectives, such as
economic development and fisheries management. For marine users, inappropriate
regulations for different zones may cause conflicts between marine uses. A zoning
strategy without thorough consideration of marine users can also bring adverse changes
to marine economic activities and result in the loss of income for users.
In order to prevent these shortcomings, three considerations have been proposed by
Crowder and Norse when making zoning plans.644 The first consideration is biophysical
factors. Biophysical information outlines the composition of marine resources and helps
to identify key habitats and species. Secondly, socio-economic considerations inform the
distribution of human activities in oceans and coastal areas. Lastly, jurisdictional
considerations are incorporated into management arrangements to avoid overlapping
areas and ineffective management. 645 Other researchers present similar views. For
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example, Klein et al. point out that zoning plans are better designed on the basis of
ecological, socio-economic, and political criteria.646 Jennings argues that science, society,
and politics should be interwoven in any regime design.647 Crowder and Norse suggest
that biophysical conditions, socio-economic features, and jurisdictional boundaries are
necessary considerations in mapping zones. 648 In conclusion, biophysical, socioeconomic, and jurisdictional considerations should be taken into account in order to
design an appropriate and successful zoning strategy for better MPA management.

5.2 Environmental Justice in Marine Protected Area Management

The following discussion of environmental justice in MPAs is built on the findings
from Chapters One to Four. It was argued in Chapter One that environmental justice has
developed into a field which encompasses socio-economic equity in environmental policy
decision-making. Chapters Two and Three examined the foundation of the concepts and
frameworks of justice in the context of public affairs, and in environmental matters,
respectively. Both Chapters also argued that justice in governance improves overall
systems governance. However, Chapter Four indicated that environmental justice
approaches developed for terrestrial application are not always appropriate for direct
application in MPAs because the composition of the groups of affected people and the
claims of rights in marine conservation and management are different from those in
terrestrial environmental governance. Therefore, this section identifies marine socioeconomic attributes in MPA management by examining marine users’ attitudes, interests,
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and concerns toward the creation of MPAs. These attributes assist in interpreting the
elements of justice appropriate for application in the context of MPAs. It investigates the
principles which may assist in achieving procedural and distributive justice in the creation
of MPAs and in the design of their zoning strategies. Lastly, this section combines the
marine applicable elements and principles of justice into a framework for environmental
justice-based MPAs.

5.2.1 Socio-economic Attributes of MPA Marine Users

Social and economic considerations are crucial for success in the creation of MPAs
and the design of zoning strategies. 649 Chapter One emphasised how environmental
justice in MPAs encompasses social justice and equity. Chapter Four highlighted that
socio-economic factors are integral features of marine environmental governance that
must be addressed within a broader environmental justice perspective.
Key groups of marine users are stakeholders who depend on marine resources and
are the users most directly affected by new conservation arrangements. 650 They have
different interests and needs depending on the types of marine economic activities being
undertaken. This section addresses the concerns of four types of marine users who are
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often key stakeholders and have a higher likelihood of being directly impacted by the
creation of MPAs and implementation of zoning strategies.

5.2.1.1 Commercial fishing

Commercial fishing is usually the first marine activity to be regulated in MPAs. It
has been widely blamed for the decline in fisheries resources and damage to fish
habitats.651 In order to achieve marine conservation, fishing activities are the primary
focus of regulation efforts.
The creation of MPAs often brings significant conservation burdens to commercial
fishers, particularly for those whose fishing areas are designed as no-take zones. In some
MPAs, commercial fishing is prohibited in all zones. As such, commercial fishers may
need to cease fishing or relocate to remote waters.
In some cases, displacing commercial fishers involves reallocating existing
rights/privileges to access and use of marine resources and the environment.652 Fishers
then face increased costs to fish in other areas. Small-scale commercial fishers may face
more difficulties from changing their fishing patterns because they may have fewer
resources.653 On the other hand, wealthier fishers or large-scale fishing operators may
gain more benefits from MPA conservation because they can influence conservation
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policies and the establishment of MPAs to better suit their interests. In addition, they have
better opportunities to enjoy the ‘spill-over’ effect of increased fish resources in adjacent
zones because they have greater resources to search for alternative fishing grounds and
continue their activities. Fishers experiencing financial hardships who are also not
capable of adjusting may face tougher socio-economic situations after the establishment
of MPAs. 654 Thus, the creation of MPAs could become a factor that increases social
inequity between the two groups.
Although MPAs potentially create adverse impacts to commercial fishers’
livelihoods, particularly those of small-scale fishers, conservation should be an objective
not only for conservationists, but also for fishers. It helps to increase the quality and
quantity of fishing resources and provides support to fishing profitability in the long
term.655 Rees and others interviewed 241 stakeholders from 2008 to 2010 in Lyme Bay,
UK, where an MPA was established. The aim was to investigate stakeholder perceptions
of, and their degree of support for, MPA management. 656 The results showed that
stakeholder support was based on perceptions of the potential benefits of conservation
and habitat recovery. The possibility of receiving commercial fishers’ support will
increase if the level of uncertainty over their future fishing income affected by
governmental decisions decreases. 657 For example, mechanisms may allow decision
makers to work with stakeholders in setting MPA goals and in monitoring progress.658
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Thus, mechanisms which are helpful to reduce regulatory uncertainty will improve the
degree of commercial fishers’ support for MPAs.

5.2.1.2 Non-living marine resource extraction

Non-living marine resource extraction activities concentrate on deep seas and
continental margins. For example, gas hydrates are found in depths around 350 m to 5,000
m; cobalt exists at approximately 1,000 m to 3,000 m along undersea mountain ranges; a
large amount of sulfides are found at 500 m to 4000 m depths; and oil and gas lie under
layers of seabed sediments.659 Fossil fuels extracted from the oceans within the national
maritime jurisdictions of Africa, the Americas, Asia and Europe have amounted to
approximately USD $100 billion a year. Other production of solid marine minerals
approximately values at USD $2 billion annually.660 In addition, some valuable metals
also rest in oceans. For example, manganese nodules are an essential component of many
modern high-tech products and are found at water depths between 4,000 m to 6,500 m.661
The extraction of these non-living marine resources can offer job opportunities and
produce large economic benefits.
Extractive activities of non-living marine resources are some of the most regulated
activities in MPAs because they may bring environmental and ecological threats and
damage to the marine environment, especially oil spill incidents caused by oil tankers, as
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discussed in Chapter Four.662 Therefore, deep sea mining and related marine non-living
resource extraction activities are usually prohibited in MPAs. For example, mining and
drilling activities are banned in national marine sanctuaries in Monterey Bay in the US.663
Regulating non-living marine resource extraction activities for the purposes of
conservation may bring negative economic impacts on users and industries, creating the
possibility for conflict between the two groups. For example, ports adjacent to the
GBRMP support Queensland’s four major types of economic activities: marine nonliving resource extraction, agriculture, tourism, and construction. The value of exports
traded from the ports adjacent to the GBRMP from 2011 to 2012 was approximately AUD
$40 billion. Most of the profits came from coal exports. 664 In 2012, the Queensland
government and the Australian federal environmental ministry665 agreed to more coal and
liquid natural gas extraction activities inland from the GBRMP. Developers proposed
constructing coal loading terminals at the port of Abbot Point.666 This new project was
expected to boost economic growth and increase job opportunities. It may help to reduce
the Queensland unemployment rate which increased from 4.4% in the period of 2008 to
2009 to 6% in the period of 2012 to 2013.667 However, this project faced serious criticisms
from international organisations such as UNESCO due to the possible environmental
threats from mining activities on the GBRMP, which is designated as a world heritage
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site.668 Furthermore, arguments about whether to expand ports in the GBRMP have been
addressed by conducting ecological impact assessments and scientific research. The
Commonwealth Government, the Queensland Government, and the GBRMP Authority
have jointly published many ecological and scientific assessments focusing on the state
of the GBRMP, its challenges, and future development. 669 In parallel, UNESCO sent
investigators and organised meetings to investigate the state of GBRMP ecosystems.670
This case shows that scientific measures, such as ecological impact assessments, play a
critical role in addressing uncertainties about marine conservation achievements and the
impacts of developing non-living marine resource extractors in MPAs. Although nonliving extraction activities and their regulation for conservation purposes might not
always cause environmental justice concerns they are a major use of marine resources.

5.2.1.3 Tourism

Tourism is an industry which could be more welcomed than others in MPAs. Firstly,
tourism is considered a business which may assist conservation by raising awareness of
the ecological, cultural, spiritual, recreational, and economic values of protected areas
and by supporting the social and economic development of local communities. 671
Secondly, economic benefits from tourism are recognised as incentives for marine users
to support the establishment of MPAs. Lucas and Kirit studied MPAs in the Philippines
and found that marine tourism is a reason for local communities to support the designation
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of MPAs.672 Thirdly, financial benefits from tourism support conservation work and the
livelihoods of local communities. 673 For example, in the Saba Marine Park in the
Netherlands Antilles, all entrance and user fees for the park are applied to cover the costs
of park maintenance.674 In another example, the cruise shipping industry in Queensland
ports has contributed approximately AUD $588.8 million to the state’s economy and
supported over 2,000 jobs in the period of 2011 to 2012.675
Tourism operators often take more benefits than marine resource extractors from
MPA conservation achievements since healthy marine ecosystems assist in attracting
more tourists and developing recreational activities. However, tourism can also bring
negative impacts to MPA conservation and cause concerns related to the socio-economic
aspects of environmental justice. For example, the development of coastal tourism
increases demand for increasing the consumption of seafood, as well as in increasing
outputs of sewage and river pollution which cause further environmental impacts to
inshore marine ecosystems.676 It also challenges conservation when MPA administrators
or park authorities face pressure to issue more concessions and licences in order to
increase income. An increase in the number of tourists may raise environmental concerns,
such as increased environmental stresses.677 In addition, non-extractive tourism activities
are often permitted in most areas of MPAs with few restrictions. However, these nonextractive activities may still reduce conservation values. For example, the noise made
by recreational boat engines is one potential impact on the habitats of coral reef fish
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larvae.678 Thurstan and others studied 91 marine reserves in 36 different countries. There
were 16 types of non-extractive activities, such as snorkelling, swimming, and diving,
which are permitted in these no-take zones. They found that these activities brought
different degrees of negative impacts to marine conservation.679
Large-scale tourism development in MPAs may increase tension and social inequity
between commercial fishers and tourism operators, including recreational fishers. Firstly,
commercial fishing activities are managed with a higher degree of restrictions, as
described in 5.1.3, so there are few permitted zones for undertaking commercial fishing
in MPAs. However, tourism is considered as a non-extractive activity so there are more
permitted zones for recreational activities than those for other types of marine use.
Secondly, tourism activities operating in fishing grounds may bring negative impacts on
commercial fishing activities.680 For example, in Lucas and Kirit’s research about MPAs
in the Philippines, fishers felt that they alone bore the MPA conservation costs and
tourism operators took advantage from conservation benefits. Fishers were requested to
stop fishing in their traditional grounds in order to conserve marine ecosystems while the
achievement of marine conservation promoted the development of tourism.681 Therefore,
it is necessary to adopt mechanisms that would fairly redistribute financial benefits
resulting from MPA conservation achievements to mitigate conservation burdens for any
particular type of marine users.
The development of coastal tourism may also threaten the livelihood of marginalised
local communities, such as traditional and small-scale fishing communities whose
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incomes are from low-earning or menial jobs. Ecological hotspots are often not only the
sites for establishing MPAs, but also the homes of traditional and small-scale fishing
communities. Further, large-scale tourism is often not operated by local communities, as
tourism operators often hire non-local people who are trained as tourism industry workers.
The new jobs are often taken by non-local people, although the development of tourism
may increase job opportunities overall. The development of coastal tourism can therefore
create environmental and social justice concerns as to the fair allocation of conservation
benefits.

5.2.1.4 Customary fishing
Customary fishing is related to aboriginal and traditional fishing activities and
culture. Customary fishing may have ritual importance. For example, for aboriginals in
the Fitzroy Valley region in Kimberley, Northern Australia, catching, cooking and
sharing fish is a mourning ritual that comforts people who have lost their loved ones.682
However, customary fishing is also considered a type of marine activity which can reduce
the effectiveness of conservation efforts, 683 especially when the species targeted by
customary aboriginal fishing are listed as endangered species. For example, indigenous
non-commercial fishers in the Great Barrier Reef area catch endangered and vulnerable
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species for cultural purposes, such as turtle and dugong, which are in the IUCN Red Data
List. 684
Aboriginals are a group of stakeholders who should participate in MPA decisionmaking processes. 685 When a designation of an MPA, especially with no-take zones,
covers aboriginal fishing areas, the pattern of customary fishing activities faces change.
In the 1990s, Australian aboriginals asked for involvement in the GBRMP decisionmaking process. They argued that the government needs to consider the cultural and
economic importance of catching turtles and dugongs, and they agreed to undertake
conservation and monitoring measures for these species. 686 The GBRMPA Authority
agreed to invite indigenous people into the discussion and appointed an indigenous
representative to the Board of the Management Authority in order to co-manage the area
with Aboriginals.687
Customary fishing has been regulated in other countries, such as Papua New Guinea,
the Solomon Islands, Vanuatu, and Fiji.688 Customary fishing rights have also begun to
develop at a global level. Article 26 of the 2007 United Nations Declaration on the Rights
of Indigenous Peoples confirms the importance of traditional ownership of resources and
territories for indigenous communities.689
MPAs are effective when all types of marine activities are managed and marine users
are willing to obey regulations.690 The amenity for customary fishing brings challenges
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to marine conservation. The quantity of Aboriginals’ use of marine resources might be
less than commercial users, but if the species which are targeted by customary fishing are
endangered, it creates a dilemma for maintaining traditional culture and promoting
conservation. Customary fishing activities are not actions with conservation purposes and
may involve non-traditional gear, such as monofilament nets and powerful outboard
engines which help to increase catch. After deducting the amount of catch for religious
and cultural use, much of the rest is sold to fish markets.691

5.2.1.5 Analysis and findings
The four types of marine users—commercial fishers, non-living marine resource
extractors, tourism operators (including recreational fishers), and customary fishers—
are the main actors canvassed in this Chapter who are often affected by the
establishment of MPAs. Aside from these groups, there are also other types of marine
users such as local recreational users and tourists, but their activities do not directly
impact MPA conservation measures compared with the others. This section provides a
synthesis of the attitudes and interests of the four types of marine users in MPAs
examined in section 5.2.1. (Table 5.2)
Table 5.2: Comparison of key marine users of MPAs
Features
Attitudes toward
conservation

Main concerns

Role

Agree on conditions
of reliable policy and

Fishing culture and future
income loss

Burden
bearers,
particularly

Activity type
Commercial fishers
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appropriate
supporting measures
Non-living marine Agree on condition
resource extractors of maintaining or
improving economy
Tourism operators Agree on condition
of developing
tourism industry

Customary fishers

Agree on condition
of respecting their
culture and tradition

Decline of economic
benefit and job
opportunities
1. Tensions between
stakeholders of tourism and
commercial fisheries
2. Unequal distribution of
conservation benefits
The loss of aboriginal
culture and religion

small-scale
fishers
Burden
bearers
Benefit
receivers,
particularly
large-scale
tourism
operators
Burden
bearers

It is possible to encourage different groups of marine users to support MPAs by
addressing their concerns. For commercial fishers, uncertainty of future income and the
possibility of losing their fishing culture are their main concerns. For those engaged in
extracting non-living marine resources, lack of job opportunities and decreased economic
benefits are the key issues. For the tourism industry, an unfair allocation of conservation
benefits causes tension between them and the other types of marine users. The
environmental impacts of marine and coastal tourism activities are also problematic. For
customary fishers, it may become difficult to maintain their culture and religion if their
customary fishing activities are prohibited in MPAs. Different concerns about the
potential impacts of MPAs on existing activities can reduce marine user support for
conservation and increase the opposition to the development of zoning strategies for
MPAs. Therefore, reducing these concerns through improved MPA design would assist
in gaining the support of marine users.
The allocation of MPA conservation costs and benefits enables the classification of
the roles of these users into two groups in MPA management: burden bearers and benefit
receivers. ‘Burden bearers’ describes the groups of people who shoulder more
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conservation costs and receive more negative impacts from the adoption of conservation
measures. In contrast, ‘benefit receivers’ refers to groups of people who gain more
advantage from marine conservation. Based on the discussion in the previous sections,
commercial fishers, non-living resource users, and customary fishers are more likely to
be burden bearers while tourism operators are more likely to receive increased benefit.
For example, in no-take zones within MPAs, all forms of fishing activities are prohibited
for conservation purposes, but new economic opportunities may be created for the
development of non-extractive marine activities, such as tourism activities.692 Further,
marine users who are in vulnerable socio-economic positions are more likely to
experience the negative impacts from changes, and are less likely to perceive conservation
benefits. For example, large-scale commercial fishers and tourism operators are capable
of making profits through adjustments; whereas, small-scale commercial fishers and
tourism operators are less likely to have sufficient resources to adapt to changes.
Ideally, MPAs are designed to serve the public interests over the long term. Marine
users who are burden bearers are not always the ‘losers’ in the context of MPAs. For
example, marine living resources are expected to increase the benefits for some users.
Thus, commercial/recreational fishers may gain benefits from MPA conservation. In the
end, the quality of the marine environment is protected and tourism is enhanced.
Overall, this suggests that one of the key factors in the effectiveness of MPAs is how
different types of marine activities are managed collectively. As socio-economic inequity
may be aggravated while implementing marine conservation, it is important that MPA
management not only promotes marine ecosystems and sustainability, but also promote
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sustainable socio-economic equity. Thus, concerns from different groups of marine users
should be addressed and incorporated into the creation of MPAs and the design of zoning
strategies in order to gain their support. The effectiveness of MPAs will likely increase
when the designation and zoning strategies of MPAs is accepted by key stakeholders.

5.2.2 Theoretical Dimension of Environmental Justice: An Environmental
Interpretation of the Elements of Justice
‘Morality’ and ‘lawfulness’ are the core elements of justice drawn from the
discussion of justice theory provided in Chapter Two. ‘Fairness’ is the shared feature of
both elements. They are the foundation for the application of justice in public affairs. This
section interprets the elements of justice within the context of MPAs applying the socioeconomic marine attributes identified in section 5.2.1.

5.2.2.1 Morality (Normative legitimacy)

Morality has been argued to be one of the elements of justice in Chapter Two and an
element of environmental justice in Chapter Three. Taking moral considerations into
decision-making processes improves environmentally just governance. Moral
considerations should be factored in both making primary decisions and designing
implementation measures. The design of MPAs relies on ‘scientifically objective’
evidence to prove the necessity of conserving the oceans. However, human livelihoods
might be negatively affected if governments ignore stakeholders. For example, smallscale marine users and poor local users who have experienced socio-economic inequity
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could face worse socio-economic circumstances. Similarly, commercial fishers often
shoulder more conservation costs which damage their economic life, while tourism
operators enjoy conservation benefits. Morality obligates decision makers to consider
marine users and other people’s interests and needs equitably. The principles of humanity,
which manifest in the form of human rights, provide a legal basis to protect people from
unjust public governance. However, the economic and developmental dimension of
collective human rights, the so-called ‘rights to development,’ should also be considered
to help produce environmentally just MPAs.

5.2.2.2 Lawfulness (Legal legitimacy)

Like other important resource management issues, MPA matters should be regulated
and implemented based on the law. Legal regulations for MPAs assist in ensuring marine
users’ rights and transparency in management.693 In terms of transparency, the process of
declaration of a new MPA and drafting of its zoning plan are made according to laws,
rather than decision-makers’ preferences. Laws allow people to have a standard by which
to monitor the creation and management of MPAs. In terms of ensuring marine users’
rights, for example, Australian indigenous fishing rights were not protected until the
adoption of 1993 Native Title Act.694 Australian Aboriginal customary fishing rights were
neither incorporated in colonial legislation nor into Australia’s modern common law
system until the Mabo case in 1992. The High Court ruled that the indigenous Meriam
people had exclusive rights to exploit resources and possess islands in the Torres Strait.
This judgment recognised the existence of native title in some locations and was a
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milestone for the development of native title rights. 695 Further, the adoption of 1993
Native Title Act recognised the term ‘Native title’ as referring to aboriginal fishing rights
and interests.696 The Act also allows indigenous Australians to undertake certain types of
resource extractive activities without holding a permit.697
An interpretation of the elements of justice for MPA management shows that the
interests and rights of different types of marine users should be decisive factors in creating
MPAs. ‘Fairness’ as the shared feature between ‘morality’ and ‘lawfulness’ in MPAs
entails the equitable distribution of MPA benefits and burdens resulting from access to
the oceans and the rights to exploit marine resources. Conflicts between users often result
from poor design of zoning strategies, such as by regulating for extractive marine
activities but not for non-extractive activities. Poor design of zoning strategies can cause
serious economic loss for particular groups of marine users and bring economic advantage
for others, creating imbalance in the distribution of MPA conservation benefits and costs.
As a result, differentiated benefit distribution becomes a strong incentive for certain
groups of marine users to oppose the creation of MPAs.698 Therefore, morality in MPAs
is partly about equitably distributing rights of access and marine development to different
types of marine users. It is also about equitably distributing effects, such as financial
burdens and benefits, resulting from conserving marine resources. Based on the analysis
of the core elements of justice and the discussion of ‘fairness’ in the context of MPAs,
the proposed concept of MPA-based environmental justice is as follows:
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MPA-based

environmental

justice

exists

when

MPA

ecological

sustainability is managed based on just laws which are designed and
implemented based on considerations of equitable distribution of marine
benefits and costs, and equal opportunities to develop a sustainable marine
economic livelihood for all groups of marine users, regardless of the types
of marine economic activities which they undertake.

5.2.3 An Operational Dimension of Environmental Justice: Principles of
Environmental Justice
There are many principles and measures which have been used in the creation of
MPAs and in regulating marine activities. The discussion in this section is consistent with
the operational dimension of justice in the contexts of general environmental governance
discussed in Chapters Two and Three. This section identifies principles and measures
which assist in achieving environmental justice in MPA management. Accordingly, this
section focuses on environmental justice principles in the context of MPAs and the
possible advantages and shortcomings resulting from their application.
According to the analysis in Chapters Two and Three, a just decision-making
process (procedural justice) is a legitimate procedure. A just outcome of implementing
decisions (distributive justice) is fair allocation. In the context of MPAs, a legitimate
procedure is associated with creating a new MPA while a fair allocation is the objective
for designing zoning strategies.
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5.2.3.1 Distributive justice for fair allocation
Fair allocation in the context of MPAs refers to the distribution of MPA conservation
burdens and benefits, as discussed in section 5.2.1. Conservation burdens are the negative
impacts of implementing zoning strategies, such as the loss of marine economic
development opportunities and decline in profits. Conservation benefits include the
increase in tourism-related job opportunities, profits from issuing licences or permits, and
conserving biodiversity and health of marine ecosystems. This section examines the
principles and measures which may help to improve the design of zoning strategies in
order to ensure fair distribution of MPA conservation costs and benefits. This section
discusses equity and its application principles from an MPA perspective.

5.2.3.1.1 Equity
Before discussing the principle of equity, it is important to review the concept of
equality. Equality aims at an absolutely fair distribution of all related resources and
burdens, 699 based on its central assumption that everyone is equal. 700 However, the
application of equality in MPAs has many challenges. Marine resources are spread
unevenly, so it is impossible to allocate equally marine conservation benefits and costs.
Further, MPA decisions are not directly relevant to all members of the public. It might be
unnecessary to distribute MPA conservation costs and benefits equally to all members of
the public. Therefore, equality is not a necessary precondition to reach a fair distribution.
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Equity requires distributing benefits based on personal contribution and what each
person deserves. 701 The equitable distribution of environmental responsibility is also
based on personal contribution: marine users whose activities contribute adverse
environmental and conservation impacts to the oceans should bear appropriately
corresponding MPA conservation costs. At the same time, an appropriate amount of MPA
conservation benefits should be distributed to marine users who used historically to gain
benefits from undertaking marine activities before the creation of MPAs. In these
situations, long established marine activities not only bring benefits to the users, but also
cause adverse environmental impacts to the oceans. These types of marine users should
carry some MPA conservation costs, but also receive some conservation benefits.
Therefore, identifying the key actors and their gains and losses in the area of proposed
MPAs is necessary as a basis to distribute MPA conservation costs and benefits.702
There are many principles (methods) for equitably distributing MPA conservation
benefits and burdens. These described below are compensation and user pays.

(1) Compensation mechanisms
A compensation measure based on equity is often adopted in MPA management to
mitigate the consequence of differential treatment between various groups of marine
users.703 There are many examples of compensation measures, including providing job
opportunities, education and training programs and investing in community facilities for
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better quality of living.704 The US EPA has called this interaction of compensation and
communities ‘partnership working’ or ‘community revitalisation.’705
Compensation is a means to achieve distributional justice.706 Although opponents
may argue that aid, technology, and subsidies can never compensate or remedy unequal
outcomes and that justice cannot be achieved by any form of compensation,707 in MPAs,
the burdens and costs of conservation are often related to the financial reward resulting
from accessing the marine environment and exploiting marine resources. Therefore,
direct financial compensation to address economic loss and indirect financial
compensation, such as educational programs for developing new careers, should be
acceptable trade-offs.
Compensation measures have been adopted in Australia’s marine conservation
management approach. For example, compensation was provided to commercial fishers
and charter boat operators. Commercial fishing activities have been prohibited in 12
marine national parks since 2004 in the State of Victoria, Australia, and commercial
fishers were compensated. In order to reduce the economic impact from these measures,
the Victorian government provided financial compensation to marine users who
experienced financial loss due to the cancellation of access licences and permits.708
Compensation mechanisms are designed to reduce personal financial loss. They
have commonly been used to mitigate the financial impact and consequences of marine
policies. However, some argue that income generated from accessing public resources in
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marine activities is ineligible for compensation because some marine resource extractive
activities utilise public rights.

709

It has been acknowledged that compensation

mechanisms are not a perfect remedy. Many questions are raised by compensation
measures, such as how to identify who should be paid, and how to calculate the amount
of compensation?710

(2) User pays

The ‘user pays’ principle is proposed as another mechanism to achieve distributive
justice. The application of ‘user pays’ in MPAs includes fishing license fees, diving
license fees, and sale of MPA entry tickets. These payments often fund the maintenance
of MPAs and may also assist in supporting conservation projects. The ‘user pays’
principle helps to improve distributive justice and produces fair distribution for two
reasons. Firstly, the marine environment and its resources have environmental value to
the public. One person’s take reduces the amount of environmental values for another.
However, ‘user pays’ arguably offsets the potential loss of marine environmental values.
Secondly, the ‘user pays’ transfers part of MPA management and maintenance costs and
responsibility to marine users. This feature assists in improving fairness in MPAs. People
who enjoy the marine environment and resources in MPAs should pay the cost of park
maintenance and other expenditures. This measure helps to reduce conservation burdens
for those who rarely access and use the MPA.711
The ‘user pays’ mechanism has been widely applied, but it also raises many issues.
For example, funds collected from usage and user fees are insufficient to support MPAs
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in some cases.712 Longer-term planning and financial support commitments should be
made in order to meet the financial needs of MPA management. 713 Further, there is
controversy over who should pay user fees. Tourists are often required to pay entry fees
in order to access MPAs. However, this creates an equity concern about whether the ‘user
pays’ policy should apply to all marine users, including commercial and traditional fishers.
In summary, there are many forms of ‘user pays’ mechanisms. Entry fees, fishing licences
and diving licenses are forms of its application. Applying the ‘user pays’ mechanism has
many advantages, but a sound design is essential for sustainability.

5.2.3.1.2 Sustainable development (Socio-economic impact assessment)
The principle of sustainable development is multi-faceted. Briefly reviewing the
discussion in Chapter Three, ‘sustainable development’ is an objective of policies and
laws which seeks a fair distribution in environmental conservation governance.714
In the context of MPA management, sustainable development increases in the
concept of fairness. Marine development and conservation are equally important. Marine
conservation does not necessarily limit development, and development does not
necessarily ruin marine users’ livelihoods. The principle of sustainability recognises the
importance of intra-generational equity which identifies that all types of marine users
should have opportunities and obligations to sustainably use marine resources and
undertake their activities. All groups of affected marine users’ needs in MPAs should be
addressed equally. 715
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Further, MPAs are designed to conserve future generations’ needs and enjoyment in
oceans.716 MPAs intrinsically protect the rights of future generations to healthy marine
ecosystems. The principle of sustainable development is helpful to achieving this
objective since it values inter-generational equity. The use of natural resources should not
bring adverse impacts to the next generation, as presented in section 3.2.2.1.4. As
described in the 2005 Report of the UN Secretary-General, ‘the loss of marine biological
diversity can greatly limit socio-economic benefits derived from it for future generations,
hence the importance of using biological resources in a sustainable manner.’717
Socio-economic impact assessment (SIA) is a tool to realise sustainable
development and to improve distributive justice by considering intra- and intergenerational equity, as discussed in section 3.2.2.1.4. It applies the principle of
sustainable development by providing socio-economic considerations to decision-makers.
SIA is as an important tool for improving intra-generational equity among all types
of affected marine users. MPAs, oceans, and marine ecosystem are more scientific and
ecological terms. Human society is a factor in governance conserving and protecting
marine resources and physical environments. MPA management can disrupt socioeconomic systems. Socio-economic impact assessment provides a holistic report of the
past, the current and estimated future socio-economic status of different types of affected
marine users and locals. It presents the social, economic, and cultural considerations in
the creation and management of MPAs in a form that helps to improve the quality of
decision-making processes and outcomes.
In addition, the principle of sustainable development is a threshold in trade-offs and
negotiations among different groups of marine users and MPA officials. Therefore, the
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outcomes of trade-offs and negotiations should be holistic management solutions which
help to balance marine conservation and socio-economic development, and improve
resiliency. 718 However, administering trade-offs is challenging. Some techniques of
ecological, and socio-economic analysis are required as references for facilitating the
outcomes.

719

The techniques, such as socio-economic impact assessment (SIA),

ecological impact assessments (applying the ecosystem approach),

720

and public

participation,721 are presented in sections 5.2.3.1 and 5.2.3.2.

To conclude, this section focused on promoting fair distribution of MPA
conservation costs and benefits, has useful principles include compensation measures,
user pays, and sustainable development to achieve equity.

5.2.3.2 Procedural justice for legitimate process
There are many considerations involved in the process of creating a new MPA.
These include what MPAs are for, why they are needed, where they should be designated
and how they are to be managed. 722 The IUCN proposed a list of considerations for
establishing MPAs. The list includes setting objectives, management rules, delineation of
boundaries, statements of authorities, precedence and procedures, consultation processes,
criteria for decision-making, relationship with other levels of authorities, management
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plans, zoning and regulation, monitoring, review, and compensation.723 This list shows
that the process of designating MPAs is crucial for effective implementation.
This thesis is focused on establishing a just MPA, so justice-related considerations
are the main consideration. This section identifies principles and measures for making a
legitimate procedure for the creation of MPAs that would help achieve distributive justice.

5.2.3.2.1 Public participation
Public participation is a principle widely adopted in decision-making processes in
public matters and environmental decisions, as discussed in previous Chapters. The
application of public participation mechanisms is vital to the process of designating
MPAs. Three components of public participation are public involvement, access to
information, and access to justice. These elements are recognised in the 1998 Convention
on Access to Information, Public Participation in Decision-making and Access to Justice
in Environmental Matters (The Aarhus Convention), 724 and Principle 10 of the Rio
Declaration.725
(1) Public participation at a partnership level
Involvement of stakeholders is the first component of public participation and a key
element towards the construction of a legitimate procedure for the creation of an MPA.726
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A meaningful public participation mechanism is needed for the involvement of marine
users and stakeholders in the process of creating MPAs at the partnership level.727
The terminology of cooperative environmental governance among all parties shows
common terms for describing the cooperation between the government and the people:
‘partnership,’ ‘collaboration,’ and ‘co-management.’ While these words are slightly
different contextually, they are similar in their application. They all relate to
decentralisation. This thesis applies these three terms as synonyms, with only slight
variations. Firstly, ‘partnership’ focuses on the dynamic aspect of cooperation among
different actors who seek to reach common goals. The way to achieve this is through
shared understandings and knowledge with regard to pertinent issues. 728 Secondly,
‘collaboration’ focuses on the process of interaction among actors. 729 Collaborative
management is power-sharing and joint decision-making and is mainly used to solve
problems by multiple actors. 730 The common means for solving such problems are
undertaking mediation and negotiation among actors.731 Thirdly, ‘co-management’ often
refers to a formal relationship of power and responsibility sharing between the
government and resources users. 732 The formal arrangement for co-management is
typically a memorandum of understanding (MoU).733
This thesis argues that applying public participation fundamentally at the partnership
level improves justice in MPAs for two reasons. Firstly, at the partnership level,
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participants are empowered to negotiate trade-offs with decision makers in order to
produce the most acceptable decision. 734 Creating partnership, collaboration, or comanagement between marine users and authorities establishes a horizontal framework of
power, instead of a vertical bureaucratic structure. This framework empowers the
community, which increases the importance of the people’s values and proposals. It
creates joint and interactive responsibility of all parties involved. 735 Further there is
increased transparency in the decision-making process, increased reliability of decisions,
and increased accountability of the authorities. Pomeroy and Douvere argue that
participation of stakeholders in the early stage or throughout the marine spatial planning
(MSP) and ecosystem-based management processes assists in improving the
effectiveness of management. Thereby, it improves the effectiveness of MPAs by creating
a sense of ownership and increasing trust among different groups of stakeholders and
between stakeholders and MPA authorities in the initial phase of designating the marine
park.736
Secondly, stakeholders’ opinions are valuable. Since MPA management is a multidisciplinary field, the perspectives of marine users are useful. Fishing groups have
experience and professional knowledge of their fishing grounds
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and more

understanding about the spatial distribution of fishing effort than other marine users.738
The IUCN described a spectrum of partnership management in protected areas.
(Figure 5.1). The official authority likely keeps the full power of decision-making but
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actively invites stakeholders for consultation. This end of the spectrum is similar to the
level of placation in Arnstein’s ladder of citizen participation.739 At the other end of the
spectrum, the stakeholders and local community have full control of protected areas. This
is similar to the level of citizen control in Arnstein’s ladder.740

Figure 5.1: Partnership in the management of a protected area741
Public participation is the core mechanism to establishing partnership, collaboration,
or co-management between the government and marine users. There are three phases
proposed in the literature to create a partnership. The first phase is to improve
communication which allows sharing of ideas and opinions in order to reach a shared
understanding of issues and visions among all actors. 742 The second phase is selforganising. It focuses on making plans and taking actions to realise shared goals and
visions which are improved when local communities join decision-making processes.

739

See section 2.2.3.2.
See section 2.2.3.2.
741
Kelleher, above n 723, 32.
742
Berkes, above n 735, 494.
740

213

This is called ‘participatory learning’ which helps turn shared visions into actions.743 The
third phase is to institutionalise the relationship between government and marine users.
The establishment of communication and self-organisation in phases one and two
provides a foundation for bolstering this relationship.744

(2) Access to information
Access to information improves transparency which is a key requirement of
democracy. Transparency is an important element in improving public participation and
sustainable development.745 Information disclosure is the first step to providing ‘access
to information.’ Ideally, it helps to improve equitable management by allowing all people
equal opportunities to be informed, producing better outcomes.
Access to information also promotes public awareness of current and future MPArelated decisions. Social, natural, and spatial data, such as maps of conservation features,
species distributions, and location features, help stakeholders achieve a better
understanding of the complexities and features of marine ecosystems, as well as the
consequences of human activities on the ecosystem.746 Concurrently, stakeholders can
have a better understanding of the need to adopt management measures which may
enhance the possibility of reaching MPA conservation agreements between stakeholders
and authorities.

743

Ibid, 495.
Ibid, 496.
745
Aarti Gupta, 'Transparency under Scrutiny: Information Disclosure in Global Environmental
Governance' (2008) (2) Global Environmental Politics 1, 42.
746
Banks and Skilleter, above n 88, 202.
744

214

In order to improve the credibility of government decisions, the quality of the
information should be high. For example, the Task Force on Access to Information under
the Aarhus Convention at its fourth meeting in 2015, discussed proposals to improve
transparency. It advised that up-to-date, accurate and easy-to-find attributes were the
three features of information which were helpful to improving discussions and producing
better decisions. 747 In MPAs, socio-economic impact assessments, ecological impact
assessments, and various sectors involved in decision-making processes all benefit from
improved access to high quality information.

(3) Access to justice
Another component of public participation is ‘access to justice.’ This mechanism
reinforces the value of public participation by allowing people to review the merits and
the lawfulness of procedures and decisions. Authorities should ensure that people have
access to a review procedure unobstructed by financial issues or other barriers.748
In the MPA context, where it is difficult and ineffective to invite all people into the
decision-making processes, the mechanism of access to justice becomes an important
supplement to ensure that affected stakeholders have legal awareness to bring themselves
latterly into the decision-making process and to advance accountability in authorities.
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Legislation would need to secure people’s rights to access MPA information and to
review decisions.

5.2.3.2.2 Ecosystem approach (ecological impact assessment)
The ecosystem approach, which has been explored earlier, is related to many other
principles. The ecosystem approach encompasses stakeholder participation, equity among
users, and sustainability. It is important in framing a legitimate procedure for MPA
management by providing scientific, ecological, and social information in candidate
locations of new MPAs. Ecosystem-based environmental assessments for MPAs consider
all interactions and relationships among species in the ecosystems including societal
objectives of resources management and allocation and the resilience of ecosystems
exposed to human activities.749
The first record of an ecosystem approach is the 1982 Convention for the
Conservation of Antarctic Marine Living Resources (CCAMLR). The CCAMLR
recognised the importance of conserving and protecting the integrity of the Antarctic
marine ecosystem.750 It acknowledged the need to protect the interactions of different
species and ecosystems while conserving the marine environment.
A more holistic approach assists to achieve greater sustainability by reducing the
level of uncertainty.751 The ecosystem approach provides this advantage in its application
in fisheries management. Traditionally, stock assessments focus on population estimates
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Convention for the Conservation of Antarctic Marine Living Resources adoption on 20 May 1980,
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and the ages and sizes of past catches of the focal species. Usually, fisheries scientists
articulate management suggestions based on these estimates and provide them to decision
makers and the fisheries management authority. However, fisheries scientists cannot
provide single species information and data with high certainty; thus, decisions makers
under political pressure to provide short-term benefits, such as jobs and profits, nay give
the benefit of the doubt to excessively high total allowed catch levels. 752 The ecosystem
approach offers a more conservative approach, based on the research in multiple species
interactions, broad-scale factors, and interaction among species, habitats, and the whole
ecosystem. Therefore, its environmental impact assessment report provides results with
high conservation certainty.
The ecosystem approach to management is widely practiced in marine resource
conservation and environmental protection. There are many different terms associated
with the ecosystem approach. For example, ecosystem approach is often called ‘the
ecosystem approach for managing marine resources’ (EAM) when it is applied to marine
resource management. 753 The US National Oceanic and Atmospheric Administration
(NOAA) defines EAM as a comprehensive framework for marine and coastal resource
management by considering the whole ecosystem and human factors instead of single
factor or certain species.754 Further, the practice of ecosystem approaches in fisheries is
sometimes referred to as the ‘ecosystem approach to fisheries’ (EAF). FAO defines EAF
as a management tool to focus on balancing societal objectives, ecosystems, and the
interaction of the environment, ecology and human uses.755 Despite the diversity of the
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terminology, the rationale for the ecosystem approach shares the same central idea which
is bringing ecosystems, species and habitats, and human activities into consideration.
The ecosystem approach is one of the central principles in the CBD which promotes
the conservation of ecosystems and associated species. It defines an ‘ecosystem’ as a
dynamic complex of plants, animals, micro-organism communities and their non-living
environments. These interactions are viewed as a functional unit; an ecosystem.756 The
ecosystem ‘approach’ is defined as ‘a strategy for the integrated management of land,
water and living resources that promotes conservation and sustainable use in an equitable
way.’757 The CBD COP 5 Decision V/6 is a guideline for implementing the ecosystem
approach. In the Decision, governments are encouraged to develop methods and tools
based on the ecosystem approach to govern their natural environments. 758 The CBD
provides 12 principles for the ecosystem approach, 759 summarised as five points of
operational guidance.760 The five points are: (1) focus on the functional relationships and
processes within ecosystems; (2) enhance benefit-sharing; (3) use adaptive management
practices; (4) carry out management actions at the scale appropriate for the issue being
addressed, with decentralisation to lowest level, as appropriate; and (5) ensure intersectoral cooperation.
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The ecosystem approach improves equitable sharing of

conservation benefits because it supports procedural justice in the creation of MPAs by
providing up-to-date and evidence-based information for decision-making processes.
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To conclude, important principles for improving procedural justice in the creation
of MPA are public participation at the partnership level and the use of the ecosystem
approach. Procedural justice in MPA management requires legitimate procedures. Public
participation at the partnership level allows marine users and stakeholders to participate
in the decision-making processes and to cooperate in and trading-off with MPA officials.
It improves the transparency of the process of decision-making and increases the degree
of acceptability of the final decisions to the public. The elements of public participation,
access to information, and access to justice improve the accountability of the MPA
authority. The use of the ecosystem approach in ecological impact assessments provides
scientific data with higher consideration certainty as supportive evidence for making
decisions. The considerations and information provided by socio-economic impact
assessments informs considerations that accommodate the aspect of the society and
economy in the concept of sustainable development. The application of the ecosystem
approach and SIA both improve the level of objectivity in decision-making and reduce
adverse impacts resulting from political pressures, enhancing the reliability and
credibility of the final decisions.

5.2.4 Framework of MPA-based Environmental Justice
Establishing MPAs is often a controversial political process because marine parks
limit current uses and restrict future activities. 762 Thus, incorporating principles of
environmental justice may temper any controversy and improve efficiency in the process
of creating MPAs. This section proposes a theoretical MPA-based environmental justice
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framework, which encompasses the concept of social equity in environmental decisionmaking. Therefore, it discusses an MPA framework that aspires to ‘good governance.’763

5.2.4.1 Theoretical framework of MPA-based environmental justice
This proposed framework for MPA-based environmental justice incorporates a
complex set of principles of procedural justice and distributive justice that would help to
establish legitimate procedure and fair allocation. (Figure 5.2)
Terminology

A phase of designating
a new MPA

Theoretical
dimension

Goals
Principles

Operational
dimension

Procedural justice

Distributive justice
A phase of designing a
zoning strategy
Fair allocation

Legitimate procedure

1. Public
participation

1. Compensation
measures

(1) Public
participation at the
minimum rung of
partnership of the
citizen power level

2. User pays

(2) Access to
information

MPA-based
Environmental
Justice

3. Sustainable
development
(socio-economic
impact assessment)

(3) Access to justice
2. Ecosystem
approach
(ecological impact
assessment)
3. Socio-economic

Figure 5.2: The proposed framework for MPA-based environmental justice
As examined in Chapters Two and Three, the elements of justice are ‘morality’ and
‘lawfulness.’ The shared feature of both is ‘fairness.’ Justice in political processes is
analysed into ‘distributive justice’ and ‘procedural justice.’ Merging the elements
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‘legitimate procedure’ and ‘fair allocation’ in MPA site-selection and zone design gives
to MPAs guidelines of environmental justice.
Thus, justice in the MPA decision-making process is also divided into two. Firstly,
‘distributive justice’ can be achieved by designing zoning strategies which may bring ‘fair
allocation’ to marine users. Secondly, ‘procedural justice’ is achieved when MPAs are
established through ‘legitimate procedure.’
The phase of designating a new MPA should engage a legitimate procedure to
produce a fair distribution of conservation burdens and benefits. Recommended
principles of procedural justice are (1) public participation at least at the partnership rung,
and (2) the ecosystem approach (ecological impact assessment). The first principle, which
encompasses public involvement, access to information and access to justice, allows
stakeholders to participate in the process of creating a new MPA and to contribute their
opinions to final decisions. This helps to create collaboration between MPA authorities
and stakeholders and transparency in decision-making processes. The basing of decisionmaking on the ecosystem approach ensures scientific and ecological data that will be
properly taken into account in final decisions.
The phase of designing a zoning strategy should aim at producing fair distribution of
MPA conservation burdens and benefits also. Principles of distributive justice that
promote design of zoning strategies are ‘compensation measures’, ‘user pays’
mechanisms’ and ‘sustainable development (SIA)’. The first two strategies provide
economic incentives to help to balance the allocation of the effects of conservation
burdens and benefits, and motivate marine users to conserve oceans. The principle of
sustainable development provides socio-economic information that helps to distribute
conservation burdens and benefits. Applying the principle of sustainable development
221

also supports distributive justice by the fair distribution of MPA conservation burdens
and benefits, and improves procedural justice by contributing socio-economic
sustainability assessments.
Applying the above theoretical framework principles in the appropriate stages of
MPA creation and management promotes environmental justice to improve MPA
selection and design.

5.2.4.2 Governance style
Top-down and bottom-up approaches are two types of management styles. Topdown approaches represent state control, whereas bottom-up approaches are based on
devolved control and local knowledge.764 The success of the application of the top-down
approach relies on governments but has its shortcomings in the limited capacities of
government agencies which cause challenges in public governance.765 The environmental
justice approach derives from social movements, so it is a bottom-up approach. However,
simply applying a bottom-up approach in governance also has its challenges, such as
inefficiency and inequity.
Some management literature suggests that MPA governance should involve a
combination of top-down and bottom-up approaches.766 This thesis supports that view.
Overemphasising the bottom-up approach may impair the effectiveness of marine
conservation. One reason is that different groups of marine users have their own interests
and needs. It is difficult to balance marine conservation and personal economic
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development when there is no higher authority to manage these diverse demands.
Therefore, governments and MPA authorities have an important role. They are helpful in
designing and managing bottom-up approaches. For example, they design and
institutionalise public participation into MPA decision-making processes and determine
the manner in which decisions are made. Governments also have key roles in
administering these new management regimes while stakeholders are only invited to be
part of the process. Further, the ‘bottom-up’ approach may have limitations for MPA
implementation, as a sound multiple-purpose MPA design may require official regulatory
plans and higher authorities to manage human uses and ensure the effectiveness of
adopted regulations in the long term.767
The proposed framework as discussed in the previous section applies a combination
of bottom-up and top-down approaches. The principles of environmental justice for
MPAs are classified into two groups: firstly, principles for legitimate procedure, and
secondly, principles for fair distribution, as listed in Figure 5.2. In the first group, there is
public participation at the minimum rung of partnership with key stakeholders, access to
information, access to justice, and the ecosystem approach. Except for the ecosystem
approach, the principles are applied from bottom up. The ecosystem approach is a
combination of bottom-up and top-down. The application of the ecosystem approach
provides local knowledge and scientific expertise as references points for MPA decisionmaking processes. In the second group, ie. Principles for fair distribution, are
compensation measures, user pays, and SIA for sustainable development. The orientation
of these three principles is more top down, as they requires authority to enforce decisions.
(Table 5.3)
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Table 5.3: The groups of principles for top-down and bottom-up approaches
Top-down approaches
1. Compensation measures
2. User pays

Bottom-up approaches
1. Public participation
(1) public participation at the minimum rung
of partnership of the citizen power level
(2) access to information
(3) access to justice

Ecosystem approach (ecological impact assessment, EIA)
Sustainable development (socio-economic impact assessment, SIA)

5.2.4.3 Coherence with good governance
The environmental justice framework proposed here for improving MPA
management has its base in the theory of justice, but is informed by the practice of
environmental justice movements and governments. The objective of this section is to
show the consistency between the theoretical framework and the practical elements of
‘good governance’ in order to strengthen its credibility as a best practice model.
‘Good governance’ is a term for best practices in addressing public administration.
The definition of ‘governance’ is ‘a change in the meaning of government, referring to a
new process of governing; or a changed condition of ordered rule; or the new method by
which society is governed.’768 ‘Governance’ involves actors, power, and actions.769 It is
also constituted by the exercise of power and responsibilities, and the interactions among
institutional structures, processes and traditions. 770 For example, ocean governance is
generally defined as marine related decisions and actions undertaken by government.
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Actors in the governing process include government, stakeholders, interest groups and
individuals.771
‘Good governance’ can mean one of six governing ‘styles’. They are: (1) the
minimal State, (2) corporate governance, (3) the new public management, (4) good
governance, (5) socio-cybernetic system, and (6) self-organising networks. 772 ‘Good
governance’ as a style is favoured by the World Bank. It involves
‘an efficient public service, an independent judicial system and legal framework to enforce
contracts; the accountable administration of public fund; an independent public auditor,
responsible to a representative legislature; respect for the law and human rights at all levels
of a pluralistic institutional structure and a free press.’773

There is neither an ‘ideal governance setting’ for all types of public matters, nor an
ideally suited governance model. However, among these governance styles, ‘good
governance’ has been widely discussed and applied, and should be considered as
potentially useful for improving protected area management.774 Extending the concept of
good governance to MPAs is good for both the people and conservation.775
There is a considerable amount of literature that identifies principles for good ocean
governance. Chang reviewed literature discussing these principles in the context of socioeconomic development at the global level and concluded that there are seven essential
components for good governance. They are (1) rule of law, (2) participation, (3)
transparency, (4) consensus-based decision making, (5) equitability and inclusiveness, (6)
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responsiveness, and (7) coherence. 776 The IUCN identified the principles of good
governance for protected areas as: (1) legitimacy and voice, (2) direction, (3) performance,
(4) accountability, and (5) fairness and rights. These principles implemented in an MPA
governance setting can assist conservation and sustainable development targets.777
Jones argued that focusing on balancing affected factors and integrating
management approaches facilitates the establishment of effective MPA management. He
defined ‘effective MPA management’ as the benchmark against which ecological
achievements of the MPA are measured with particular focus on biodiversity and
sustainable resource use.778 He argued further, that an integrated framework for MPAs
should include state power, market forces, and the people. 779 This notion of effective
MPA management is consistent with styles of good governance discussed above. He
listed factors which may help to develop good MPA governance. Some of these are:
sustainable economic development opportunities, fair sharing of MPA economic benefits
and costs, educating and raising awareness of marine conservation, and utilising available
information and knowledge for making decisions. Additional factors are: political will
and capacity for providing effective MPA management, opportunities for affected people
to participate in MPA decision making processes, leadership from the public and private
sectors, and stewardship of the MPA. 780
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Summarising the above, the proposed framework for environmental justice to
improve MPAs designation and zoning is composed of five principles781 and is to be
implemented in a good governance style:
(1) public participation:
(a) public involvement,
(b) access to information,
(c) access to justice,
(2) the ecosystem approach (ecological impact assessment),
(3) sustainable development (socio-economic impact assessment),
(4) compensation measures, and
(5) user pays.
The proposed principles for improving environmental justice in MPA management
are coherent with elements of good governance as listed in Table 5.4.

Table 5.4: The proposed principles of environmental justice deemed coherent with the
elements of good governance
Principles in the
proposed framework
(1) Public participation
(a) public participation at
partnership level
(b)access to information
(c) access to justice

781

The authors and the elements of good governance
written in their research
Authors

Elements of good governance

Chang

rule of law, participation, transparency,
consensus-based decision making,
responsiveness, coherence

IUCN

legitimacy and voice, accountability, direction,
performance

See section 5.2.3.
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(2) Ecosystem approach

Jones

(ecological impact
assessment)

(3) Sustainable
development
(socio-economic impact
assessment)
(4) Compensation
measures

Chang
IUCN
Jones

opportunities for affected people to participate
in MPA decision making processes, leadership
from different public and private sectors and
individuals, and stewardship of the MPA,
educating and raising awareness on marine
conservation, available information, and
knowledge for making decisions
equitability and inclusiveness, fairness, and
rights,
fairness and rights
fair sharing of MPA economic benefits and
costs, sustainable economic development
opportunities

(5) User pays

Therefore, the proposed framework should be considered as a potentially helpful
approach to improve protected area management.

5.3 Conclusion
This Chapter reviewed the development of MPAs, to define and categorise MPAs.
Selected multi-purpose MPAs were analysed as part of this review. It concluded that an
MPA is a regulated marine area created for the purpose of conservation and managed
under established regulations.
Conflicts between development and conservation objectives often appear in the
phases of site-selection and design of zoning plans for MPAs. Socio-economic aspects of
environmental justice concerns appeared in MPAs identified in section 5.2.1 Commercial
fishers, non-living marine resource extractors, tourism operators, and customary fishers
are four main types of marine users in domestic MPAs. They have various interests and
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needs in the creation of MPAs. As such, a broader environmental justice approach is
proposed to address these diverse challenges.
The environmental justice management developed in a terrestrial environmental
context, and traditionally, it addressed mostly environmental harms in residential
locations. However, it has been applied in other social and environmental contexts, and
has been adopted to address socio-economic and environmental interactions in order to
improve social equity. The application of environmental justice is dynamic and dependent
on the features of context. Section 5.2 integrated the socio-economic attributes of marine
users and their main concerns into the framework of environmental justice. A framework
of environmental justice for the site-selection and zonal design of MPAs was then
proposed in section 5.2.4. It comprises principles of procedural justice, such as public
participation, and the ecosystem approach, and distributive justice, such as compensation
measures, user pays, and sustainable development (SIA). The proposed framework for
environmental justice for site-selection and zoned design of MPAs can be applied
consistently and effectively through styles of good governance, as currently advocated
for MPA management by leading academics and global intuitions.
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A proposed framework for MPA-based environmental justice was developed in
Chapter Five. This Chapter continues the analysis by applying the proposed framework
to form a set of criteria that will be used to assess the extent to which environmental
justice is embodied in MPAs. This analysis is pursued by undertaking a case study on
the creation and development of zoning strategies for the Batemans Marine Park (BMP)
in New South Wales (NSW).
Innovative concepts and tools in marine conservation have developed rapidly for
the purpose of improving the effectiveness of resource management. One of main
objectives of this thesis is to develop an MPA-based environmental justice approach to
improve current MPA management. Therefore, an examination of the challenges in
improving the effectiveness of MPAs in NSW will be conducted. It is prudent to examine
the BMP because it is one of the marine parks implementing the new management
approach adopted under the Marine Estate Management Act of 2014.782 The BMP is a
typical NSW marine park. It is multi-purpose and has various types of marine activities.783
It was established recently. For these reasons, it was selected as one of two modern marine
parks to incorporate environmental justice in a new management approach.784 Studying
the process for designation of the BMP is helpful also in investigating the relationship
between the previous management approach and the latest developments in the marine
conservation regulatory system of NSW is accommodating environmental justice.
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This Chapter overviews the MPA management system in Australia before examining
the MPA regulatory system in NSW. Secondly, it investigates the history of the
establishment of the BMP and the design of its zoning strategies. It then assesses the
degree of environmental justice found in this marine park. Lastly, the analysis in this
Chapter is integrated with the key findings of the preceding chapters.

6.1 Overview of Marine Protected Area Management in Australia
Australia is a leading country in terms of its residents having a high level of
awareness of the need to protect the marine environment and to conserve marine resources.
This can be seen in Australia’s early adoption of international instruments. Australia is
one of the contracting parties to the United Nations Convention on the Law of the Sea
(LOSC) and has actively participated in international meetings that adopted non-binding
instruments such as the Rio Declaration on Environment and Development and Agenda
21, which promote the sustainable development of coastal and marine environments.785
In order to implement its international commitments, many Australian domestic laws and
policies for the protection of the marine environment have been adopted, such as the
Australia’s Oceans Policy in 1998, 786 the Environment Protection and Biodiversity
Conservation Act in 1999 (EPBC Act), and the Integrated Marine and Coastal
Regionalisation of Australia version 4.0 (IMCRA v4.0) in 2006.787 Under the EPBC Act,
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the Australian Government has developed ‘Marine Bioregional Plans’ to strengthen the
application of the EPBC Act, to improve the conservation methods provided by
governments and industries, and to increase people’s understanding about the
Government’s objectives and strategies regarding protecting marine regions.788 Since the
1990s, the Australian Government has worked towards establishing a National
Representative System of MPAs (NRSMPAs) covering federal, state and territorygoverned waters. In order to achieve this goal, MPAs at the state and territory levels serve
as part of the NRSMPAs.789
The MPA regulations in Australia have two levels because of the country’s federal
system of government. The Commonwealth of Australia Constitution Act enables States
to establish their own independent law systems, parliaments, and administrative
institutions to manage a number of issues.790 In MPA management, States are authorised
to manage marine areas from the territorial sea baselines791 to three nautical miles,792 and
the Australian (Commonwealth) government has maritime jurisdiction from areas beyond
three nautical miles to the limit of the Exclusive Economic Zone (EEZ).793 Therefore,
State governments may declare MPAs within three nautical miles and manage these
MPAs under their jurisdiction.
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6.2 The Regulatory System for Marine Parks in New South Wales
The NSW coastline is approximately 1,500 km long. 794 Many marine activities,
including shipping, commercial fisheries, tourism, and recreational fisheries, have been
developed.795 There are two types of marine areas regulated for conservation purposes in
NSW: marine parks and aquatic reserves. Marine parks are multiple-use marine protected
areas 796 which are regulated under the Marine Parks Act, while aquatic reserves are
designed to conserve particular species and are managed under the Fisheries Management
Act 1994.797
NSW marine parks are designed to be part of the NSW representative system of
MPAs. 798 NSW has established six marine parks covering one-third of NSW state
waters.799 The marine parks (noted with the year of their declaration) from the north coast
to the south coast of NSW are: Cape Byron Marine Park (2002), Solitary Islands Marine
Park (1998), Port Stephens-Great Lakes Marine Park (2006), Lord Howe Island Marine
Park (1999), Jervis Bay Marine Park (1999), and Batemans Marine Park (2005). More
details about these marine parks are contained in Table 6.1.
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Table 6.1: Declared NSW marine parks and their zoning characteristics800
North to
South

Cape Byron

Solitary
Islands

Lord Howe
Island

Jervis Bay

Batemans

1998

Port
StephensGreat
Lakes
2006

2002

1999

1998

2005

Sanctuary
Zones
27.5%

Sanctuary
Zones 12%

Sanctuary
zone 17.6%

Sanctuary
zones 27%

Sanctuary
zones 20%

Sanctuary
zones 19%

Habitat
Protection
Zones 54%

habitat
protection
zones
38.23%

Habitat
protection
zones 73%

Habitat
protection
zones 72 %

Habitat
protection
zones 43%

Special
purpose
zones
0.004%

Special
purpose
zones 0.2%

Details

Year
declared
Zoning
plan

Habitat
Protection
Zones 18.7%
General Use
Zones
53.5%
Special
Purpose
Zones 0.2%
Activities

General Use
Zones 34%
Special
Purpose
Zones 0.1%

General use
zones
43.86%
Special
purpose
zones 0.4%

General use
zones
8%

General use
zones 37%
Special
purpose
zones 0.4%

Recreational
Fishing

Commercial
activities

Recreational
fishing

Commercial
fishing

Recreational
fishing

Recreational
Fishing

Collecting

Organised
events

Commercial
fishing

Recreational
fishing

Boating and
Water Craft

Fishing and
Collecting

Research

Recreational
activities

Collecting

Recreational
tourism

Commercial
Fishing

Collecting

Aboriginal
use

Recreational
tourism
Commercial
fishing

Collecting
for private
aquariums

Commercial
Tourism

Commercial
tourism

Recreational
activities

Competition
Commercial
Fishing

Aboriginal
use

Aboriginal
use

This section reviews the regulatory system for NSW marine parks. It focuses on the
legal basis of marine park management, the processes for designating a new marine park,
and development of zoning strategies.

800

NSW Government, Nsw Marine Protected Areas (10 September 2014) NSW Government
<http://www.mpa.nsw.gov.au/pdf/NSW-Marine-protected-areas.pdf>.
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6.2.1 Legal Basis
NSW marine conservation is provided under fisheries and environmental legislation,
including the Fisheries Management Act 1994 and the National Parks and Wildlife Act
1974. Prior to the enactment of the Marine Parks Act 1997, marine conservation was only
a spill-over benefit from fisheries management. Less than 1% of the NSW coastal and
estuarine marine resources were subject to any form of conservation protection. Currently,
establishing marine parks has become a prevalent method to protect the marine
environment and conserve resources in NSW.801
The NSW Parliament enacted the Marine Parks Act in 1997 and established a
regulatory system for marine parks. The Marine Parks Act was the core law for NSW
marine park management before the adoption of the Marine Estate Management Act in
December 2014. This section examines the old Act and then discusses the new Act, as the
creation and the original design of MPA zoning strategies were based on the old Act,
whereas the new Marine Estate Management Act will be applied for future MPAs.
The objectives of the Marine Parks Act were to conserve marine biodiversity and
habitats, maintain ecological processes by establishing a comprehensive system for
marine parks, and provide ecologically sustainable uses and opportunities for the
appreciation of natural resources. 802 Under the Marine Parks Act, the Marine Parks
Authority became the central agency, which was incorporated within the Department of
Primary Industries and the Department of Environment.803 Members of the Marine Parks
Authority included the Director-General of the Department of the Prime Minister and

801

Andrew. D. Read and Ronald. J. West, 'The Effectiveness of Sectoral Integration between Marine
Protected Area and Fisheries Agencies: An Australian Case Study' (2014) 95 Ocean and Coastal
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802
Marine Parks Act (No 64) 1997, pt 1 cl 3(a)(b)(c).
803
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Cabinet, the Director-General of the Department of Industry and Investment, and the
Director-General of the Department of Environment and Climate Change.804 The major
responsibilities for the Marine Parks Authority were to prepare a proposal for a candidate
site for a new marine park, to draft a zoning plan and an operational plan for a new park,
and to manage activities in established marine parks.805 The NSW Marine Park Executive
Committee (MPEC) and the Marine Parks Research Committee (MPRC) were two State
level committees that supervised research activities which were related to the creation of
marine parks to ensure research would be undertaken appropriately and scientifically, and
that the results of these research activities would be published.806 Further, the Marine
Parks Act also established the Marine Parks Advisory Council and an advisory committee
for each marine park. The NSW Marine Parks Advisory Council provided advice to the
Marine Parks Authority about NSW marine park matters.807 An advisory committee for
each marine park represented the interests of different groups of local marine users. These
advisory committees had the role of making recommendations towards an MPA
operational plan and a zoning plan which were drafted by the Marine Parks Authority.808
Figure 6.1 provides the organisational structure of the NSW Marine Park Authority.
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805
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806
NSW Marine Parks Authority, 'The Strategic Framework for the Evaluation and Monitoring of Marine
Parks in Nsw' (2004) <http://www.mpa.nsw.gov.au/pdf/sf-Pg1-7.pdf>, 23. Strategic Framework for the
Evaluation and Monitoring of Marine Parks in NSW
807
Marine Parks Act (No 64) 1997, pt 6 cl 33.
808
Ibid, pt 6 cl 35.

239

Figure 6.1: NSW Marine Parks Authority organisation chart809
In 1999, the Marine Parks (Zoning Plans) Regulations (hereafter referred to as the
Marine Parks Regulations) were passed. The Marine Parks Regulations, adopted under
the Marine Parks Act, regulated activities within marine parks, and provided for the
adoption of zoning plans for marine parks.810 The original zoning plan for the BMP811
which was applied in 2007 was based on the provisions of the Marine Parks Regulations.
When the Marine Parks Regulation 1999 was amended, provisions related to zoning

809

NSW Marine Parks Authority, 'Nsw Marine Parks Authority-Status Report- 2004–2005' (2006)
<http://www.mpa.nsw.gov.au/pdf/MPA%20Annual%20report.pdf>, 6.
810
Marine Parks (Zoning Plans) Regulation 1999 (NSW), explanatory note.
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The zoning plan for the Batemans marine park has been under review. NSW Government, 'Batemans
Marine Park' (2014) Available from <http://www.marine.nsw.gov.au>, 1.
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plans remained intact while unrelated provisions were remade as part of the Marine Parks
Regulation 2009.812
Aboriginal cultural use of fish resources is recognised in NSW. The Native Title
(New South Wales) Act 1994813 was adopted by the NSW Parliament and in 2010 an
Aboriginal Engagement and Cultural Use of Fisheries Resources Policy (the Policy)814
was published by the Marine Parks Authority to be consistent with the Native Title Act
1993 (Cth). According to the Policy, cultural resource use should be ecologically
sustainable. Activities which may lead to irreversible damage to the environment should
not be allowed.815 The Marine Parks Authority should establish and support an Aboriginal
Advisory Group to discuss management measures related to the marine park.816 Upon the
request for a formal agreement by aboriginal communities, the Marine Parks Authority
should draft and adopt a Memorandum of Understanding (MoU) to clarify the aboriginal
community’s interest in MPA management.817
Following its implementation for over a decade, the management of marine parks
under the Marine Parks Act was reformulated. In May 2011, the NSW Government
conducted an Independent Scientific Audit of Marine Parks818 to investigate stakeholders’
concerns and feedback in order to improve the effectiveness of the creation and
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Marine Parks Regulation 2009 (NSW); Questions and Answers: Marine Parks Regulation 2009
(17 October 2014) NSW Marine Parks Authority, Available from <http://www.mpa.nsw.gov.au>, 1.
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814
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management of marine parks.

819

The audit concluded that the overall marine

environmental management approach in NSW was fragmented. Various state waters were
under different management approaches, such as marine parks under the Marine Parks
Act, and aquatic reserves under the Fisheries Management Act 1994. It concluded that an
integrated management approach was needed. 820
The NSW Government accepted the two main recommendations made by the
Independent Scientific Audit. Firstly, the audit recommended the creation of a single new
authority to manage the marine estate,821 marine parks and other marine regulated areas.
Secondly, it advised the establishment of an independent scientific committee to provide
scientific evidence as a basis for decisions. 822 In October 2014, the Marine Estate
Management Bill 2014823 was introduced to the NSW Parliament with a proposal to enact
the Marine Estate Act, encompassing a framework for integrating NSW marine estate
management.824
The Marine Estate Management Act came into effect on 19 December 2014 and
replaced the Marine Parks Act.825 Some marine park-related agencies were reallocated.
The Marine Parks Authority and Marine Parks Advisory Council were abolished and

NSW Government, A New Approach to Managing the Nsw Marine Estate-Factsheet (15
December 2014) <http://www.dpi.nsw.gov.au/__data/assets/pdf_file/0007/460366/Factsheet-a-newapproach-to-managing-the-nsw-marine-estate.pdf>, 1.
820
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replaced by the Marine Estate Management Authority (MEMA) and Marine Estate Expert
Knowledge Panel (MEEKP).826 The MEMA oversees the management of the entire NSW
marine estate as a single continuous system, commencing from 1 January 2015. The
MEMA manages marine parks and aquatic reserves under an overarching policy entitled
the Marine Estate Management Strategy.827 The MEEKP provides advice to the MEMA
at the Authority’s request.828
This new Marine Estate Management Act intends to make one single management
plan for each park to replace current zoning and operational plans.829 This management
plan includes:
‘threat and risk assessments, improved social and economic evaluations, and better
stakeholder and community engagement processes, documented park management
objectives, and strategies including zoning, compliance, education and communications
intended to deliver on the objectives.’830

The new approach to marine parks has been applied to the Batemans Marine Park and the
Solitary Islands Marine Park.831

NSW Government, A New Approach to Managing the Nsw Marine Estate Faqs 5 – Marine Park
Management Reforms (15 December 2014) NSW Government
<http://www.marine.nsw.gov.au/__data/assets/pdf_file/0019/501904/FAQs-5-Marine-park-managementreforms.pdf>, 2.
827
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6.2.2 The Process for Creating a New Marine Park
The process to create the current six NSW marine parks, including BMP, was
conducted under the Marine Parks Act. Thus, this section first addresses the process of
creating a new park under the Marine Parks Act. Then, this process will be differentiated
from that adopted under the new approach, the Marine Estate Management Act 2014.
The process of creating a new marine park under the Marine Parks Act can be
divided into three phases: first, the preparation for the proclamation of a new marine park;
second, the adoption of a zoning plan for the marine park; and third, the adoption of an
operational plan for the marine park.

6.2.2.1 Preparation for the proclamation of a new marine park
The objectives in the preparation phase are to identify a candidate site for creating a
new marine park, as well as to consult with the community about the proposal. The
Marine Parks Authority was responsible for identifying the best area for a new park, the
applicable zoning strategies, and for monitoring performance with appropriate scientific
support.832 The criteria for identifying a candidate site involved collecting and analysing
biological and biophysical environmental data, clarifying conservation values and
vulnerable ecological features, and recognising gaps in representation.833 In this process,
individual communities were able to participate and provide information. 834 After
scrutinising the considerations, the Governor of NSW would make an official

832
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834
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833
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announcement of the establishment of a new marine park based on the recommendations
from relevant Ministers.835

6.2.2.2 The adoption of a zoning plan for a new marine park
The zoning process would begin after the declaration of a new marine park. It was a
requirement to prepare a zoning plan for a new marine park within 12 months after the
park’s proclamation. The Marine Parks Authority was required to consult with an
advisory committee for the marine park while preparing a draft zoning plan, and then to
submit the draft and the comments from the advisory committee to the relevant
Ministers. 836 Within three months after receiving the draft zoning plan, the relevant
Ministers would either make a public notice of the draft zoning plan and invite public
submissions, or request the Marine Parks Authority to further consider the draft. 837
Afterwards, the Ministers would submit a regulation for the zoning plan to the Governor
within three months of the date upon which the public was notified about the draft zoning
plan.838 After the commencement of the zoning plan, the Marine Parks Authority would
conduct a review of the zoning plan every five years. The Authority would submit the
review report together with the comments from the marine park advisory committee to
the Ministers within 12 months of the review. 839 Based on the review, the relevant
Ministers would decide whether to take any action and adjust the zoning plan, and conduct
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it within three months.840 Any amendment to the zoning plan would be made following
the same procedures as if a new zoning plan were designed. 841
Under the Marine Estate Act, the proposed rezoning arrangement were prepared to
undergo community consideration for a minimum of two months. 842 The relevant
Ministers are required to consider any submissions during the public exhibition
process.843

6.2.2.3 The adoption of an operational plan for a new marine park
The Marine Parks Authority prepared a draft of an operational plan for a marine park
following adoption of a zoning plan.844 The drafted operational plan was submitted to an
advisory committee for a marine park for their comments and advice, after which the
Marine Parks Authority would take this feedback into consideration and would then adopt
the operational plan for a marine park. 845 The operational plan could be amended or
replaced at any time the Marine Parks Authority wished. 846 However, whenever the
zoning plan for a marine park was amended or replaced, the Authority was to review the
operational plan for the marine park as soon as possible.847
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Following the entry of the Marine Estate Management Act into force in 2014, future
marine parks are to be created based on its new approach. The process of creating marine
parks based on the Marine Estate Management Act is almost the same as that for the
Marine Parks Act. Roles and responsibilities of the Governor, as well as those of the
relevant Ministries in the old and the new approaches are similar.848 However, there are
two major differences between the past and current approaches. Firstly, the minimum
period for public consultation for management plans has been shortened from three
months to two months in the new approach. Secondly, the review cycle for marine park
management has been extended from five years to ten years.849

6.2.3 Zoning Strategies
There is a vast diversity of marine activities in NSW. There are approximately 76
different types of marine activities occurring in NSW marine parks. Among these
activities, 45 are related to commercial fishing activities, 11 are related to recreational
fishing (including fishing competitions and charter fishing) and 21 are non-extractive
marine activities (such as boating, scuba diving, and education and research activities).850
In any attempt to manage different marine uses and promote conservation, zoning
strategies are essential. In NSW marine parks, the Marine Parks (Zoning Plans)
Regulation 1999851 remains the legal basis of zoning strategies.
There are four types of zones in a NSW marine park. (1) A sanctuary zone is an area
where activities are regulated by the highest level of protection for natural and cultural
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resources conservation.852 The total number of declared NSW sanctuary zones is 104,
covering 20% of the area of NSW marine parks.853 Since December 2009, aboriginal
cultural fishing activities have been allowed in zones of marine parks where recreational
fishing is also permitted but no licence is required.854 (2) A habitat protection zone is
managed at a higher level of protection for its biodiversity, ecosystems and cultural
features. Both non-extractive and extractive marine activities are allowed for research
purposes and for aboriginal cultural use purposes.855 (3) A general use zone is an area
with a lower level of biological, cultural and ecological protection. Non-extractive marine
activities and commercial fishing methods which are permitted by the State’s fisheries
agency are allowed to be undertaken in this zone. 856 (4) A special purpose zone is
designed to conserve particular species, habitats and ecological processes and is managed
by special regulations.857 For example, traditional cultural resource use can be supported
by establishing a special purpose zone, developing a cultural resource use agreement, and
applying special permissions for particular cultural events.858 (Table 6.2)

Table 6.2: Classification of marine zones in NSW marine parks
Zone type

Level of protection

Allowed activities

Sanctuary zone

Highest level

No activities are allowed

Habitat protection zone

Higher level

Non-extractive and
extractive marine activities

852
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853
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854
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Land Council <http://www.alc.org.au>, 4.
855
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856
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858
above n 854, 2.
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for research purposes and
for aboriginal cultural use
purposes
General use zone

Lower level

Permitted non-extractive
marine activities and
commercial fishing
activities under particular
methods

Special purpose zone

Special regulations

Special permission for
particular events

6.3 Batemans Marine Park Management
The Batemans Marine Park (BMP) was declared on 29 November 2005. 859 The
geographical features of the Batemans Bay region are diverse and include rocky reefs,
islands, coastal lagoons and estuarine.860 The BMP is located in the Batemans Bay region
on the south coast of NSW covering the waters to the extent of three nautical miles
offshore of NSW between Bawley Point and Wallaga Lake. All rivers, estuaries, bays,
lagoons and inlets, and coastal lakes in this area are included in the BMP. The total area
of BMP is approximately 85,000 hectares.861 (Figure 6.2) The objectives of the marine
park are the conservation of marine biodiversity and ecosystems, ecologically sustainable
use (including commercial and recreational fishing), and providing natural appreciation
services, which are the same objectives of the other five NSW marine parks.862
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Figure 6.2: The Batemans Marine Park Map863
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Roy Powell and Linden Chalmers, 'The Estimated Economic Impact of Batemans Marine Park on
Commercial Activities' (2006) <http://www.mpa.nsw.gov.au/pdf/bmp-CARE.pdf>, 5.
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According to its Zoning Plan User Guide, the BMP has natural, cultural and
economic value. Its major habitats include sponge gardens, beaches, rocky shores, kelp
beds, coralline algal banks, rocky reefs, islands, seagrass, mangroves, saltmarshes, and
historic shipwrecks.864 The Tollgate Islands in BMP are a key habitat for the threatened
grey nurse shark and need special protection.865 Common marine mammals within BMP
are humpbacks, southern rights, and killer whales, and fur seals.866 With respect to its
cultural value, BMP is situated within the area of the Yuin, one of the aboriginal tribes
which has inhabited the south coast region of NSW for over 20,000 years.867 The water
areas within BMP have supplied the Yuin with fish, sea mammals, and seaweed. Coastal
areas of BMP have served as shelters for the Yuin and for their ceremonial purposes. In
addition, the BMP has significant maritime heritage. Over 10 shipwrecks within the park
have been discovered, such as the John Penn and the Lady Darling.868 Concerning the
BMP’s economic value, tourism and recreational activities, especially whale watching
and seal observation, are examples of economic activities in the area.869
It is clear that the Batemans Bay region is not only a popular area for holiday and
recreational marine activities, but also an area for commercial and cultural fishing
activities, as well as aquaculture (principally oyster farming operations). 870 The NSW
Government designated the BMP in this region primarily for conservation purposes.
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6.3.1 The Process of Creating the Batemans Marine Park
The legal requirements for the establishment of BMP were observed under the
Marine Parks Act. There were three phases: the proclamation of BMP, the adoption of a
zoning plan, and the development of an operational plan. The Marine Parks Authority
played the main role in drafting documents (site-selection assessment, a zoning plan, and
an operational plan). The relevant Ministers were the final decision-makers while the
Governor made the official announcement.

6.3.1.1 Preparation for the proclamation of the Batemans Marine Park
An ecological and scientific report, entitled the Broadscale Biodiversity
Assessment of the Batemans Shelf and Twofold Shelf Marine Bioregions, was released in
2005. This report identified marine areas with important biodiversity values within the
Batemans Shelf and Twofold shelf regions. 871 For example, Montague Island, the
Tollgate Islands, and Bass Point are the most important aggregation sites for grey nurse
sharks, which are an endangered species recognised by the Fisheries Management Act
1994.872 In the Batemans Shelf, 23 of 32 species of seabirds and intertidal waders have
been listed as threatened under the NSW Threatened Species Conservation Act 1995.873
This report suggested that, although a portion of the ecologically important areas in the
Batemans Shelf bioregion had been covered by the Jervis Bay Marine Park, many of the
ecological hotspots in the Batemans Shelf and Twofold Shelf bioregion had not yet been
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protected. 874 The Premier announced the establishment of the BMP on 29 November
2005.875

6.3.1.2 The adoption of a zoning plan for the Batemans Marine Park
Two economic assessments were released in 2006 and were used by the Marine
Parks Authority to support the drafting of a zoning plan for the BMP.876 According to
both economic assessments, marine-related economic activities in the Eurobodalla area
contributed approximately 0.3% to the NSW economy.877 Before the establishment of the
BMP, the catch of abalone from ocean hauling and fish trawling at the marine park site
made significant contributions to NSW commercial fisheries. 878 When the BMP was
proclaimed, the economy of the Eurobodalla area changed considerably. 879 It was
predicted that if commercial fishing was reduced, whale watching and recreational
tourism would increase, and the quality of recreational fishing would increase.880 It also
highlighted that the effect on aquaculture would be small because previous marine park
management in NSW did not restrict aquaculture activities. 881 Charter fishing boat
operations would need to change their charting routes to non-restricted areas.882 These
economic assessment reports advised further that the Batemans Bay region was expected
to grow after the creation of BMP since MPA conservation values, which include tourism
and recreational benefits, would boost local tourism industries.883

874

Ibid, 127.
NSW Marine Parks Authority, above n 859, 1.
876
Two economic assessments are Powell and Chalmers, above n 863; and 'Socio-Economic Assessment
of the Batemans' (2006), Marine Park NSW Marine Parks Authority, above n 859.
877
Powell and Chalmers, above n 863, i.
878
Ibid, 3.
879
Ibid, i.
880
NSW Marine Parks Authority, above n 859, 7-9.
881
Ibid, 8.
882
Ibid.
883
Ibid, 10.
875

253

After considering these assessment reports, the draft zoning plan for BMP was
released in July 2006.884 (Figure 6.3) In the draft zoning plan, the level of conservation
was more restrictive in zones which were closer to the coastal shoreline. The breadth of
inshore waters was planned to be a habitat protection zone. Water areas beyond this were
general use zones. This meant that almost all types of marine users had to undertake
further travels in order to arrive at the general zones to pursue their marine activities.

Figure 6.3: The draft Zoning Map of Batemans Marine Park
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Industries, 2006)
<http://www.dpi.nsw.gov.au/__data/assets/pdf_file/0006/113478/annual_report_full.pdf>, 15.
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A three month public exhibition of the draft zoning plan was held between July and
October 2006, prior to the official announcement of the zoning plan. During this public
exhibition period, more than 90 formal community-based consultation meetings were
held in the form of presentations, focus group discussions, and community information
sessions. Over 5,700 submissions on the draft zoning plan were received.885 The NSW
Minister of the Environment presented the final zoning plan to the advisory committee
on 13 December 2006.886 The final zoning plan was publicly announced and came into
effect on 30 June 2007.887 (Figure 6.4) As can be seen from the final zoning plan, the
zoning logic was altered in the process. The inshore water areas were designed as general
use zones, which reduced the negative impacts on marine users by maintaining more of
the original access routes to waters for marine users. The habitat protection zones were
delimited beyond the breadth of inshore waters.
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Figure 6.4: The Zoning Map of Batemans Marine Park888
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NSW Marine Parks Authority, Batemans Marine Park Zoning Plan User Guide (Map) (10 September
2014) NSW Marine Parks Authority <http://www.mpa.nsw.gov.au/pdf/bmp-zoning-map.pdf>.
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6.3.1.3 The adoption of an operational plan for the Batemans Marine Park
The Batemans Marine Park Operational Plan (BMP Operational Plan) is a
regulatory instrument which provides the framework of BMP management, including the
legislative structure, the role of the zoning plan for the BMP, and the responsibility of
relevant organisations. The Marine Parks Authority consulted with the Batemans Marine
Park Advisory Committee and then adopted the BMP Operational Plan in 2010 in order
to support the implementation of the BMP Zoning Plan.889
The adoption of the BMP Operational Plan marked the point in time that the BMP
started being managed as a marine park, and the point when marine activities within the
BMP would be regulated by zoning strategies—the details of which are examined in the
next section.

6.3.2 The Design of Zoning Strategies for the Batemans Marine Park
Marine activities in the BMP are managed differently depending on the zone. Zoning
strategies for the BMP were written in the BMP Zoning Plan User Guide890 and the BMP
Operational Plan.891 The BMP was divided into four types of management zones, which
are 20% sanctuary zones, 72% protection zones, 0.2% special purpose zones, and 8%
general use zones.892 Each zone has a range of permitted activities and corresponding
regulations. The level of restrictions is the highest in sanctuary zones. 893 All fishing
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activities and marine resource extractive activities are prohibited in these areas.894 Only
research, competitions and organised events, anchoring, commercial operations, and
infrastructure development are allowed in sanctuary zones, subject to certain
requirements.895 For example, all vessels need to stow their fishing gear and fishing lines
when they enter these zones.896
The habitat protection zones are designed especially for conserving sharks. In habitat
protection zones, fishing gear, fish species catch, and fishing seasons are regulated. Some
types of recreational fishing methods, such as line, spear, trap and net fishing, and
commercial fishing, such as garfish netting, abalone, turban and urchin fishing, and
trapping, may be conducted in these zones. 897 Other commercial fishing activities,
including seine netting, line setting, and drift lines, and recreational activities, such as the
collection of bait and the catching of sharks and rays are restricted.898 Further, species
which are not listed on a special list 899 may only be taken through line fishing, hand
gathering, spearfishing, scoop netting, and trapping, 900 and cannot be taken within all
zones of BMP by other means.901 In addition, in the Shallow Crossing habitat protection
zone, all fishing activities are prohibited between 1 May and 30 November of every year
in order to protect spawning fish. In the Montague Island habitat protection zone, the
restriction period is from 1 November to 30 April every year for conserving grey nurse
sharks.902
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In special purpose zones, permitted activities are for particular management
purposes or specific facilities. Allowed activities in these zones are aboriginal cultural
use, research or re-habitation, and some types of aquaculture.903
In general use zones, all forms of recreational fishing and some forms of commercial
fishing, except trawl, dredge and long line, are permitted. Other activities, such as
research, competitions and organised events, anchoring, commercial operations, and
infrastructure development, require written permission from the Marine Park
Authority. 904 Relevant Ministers assess activities based on the objects of the Marine
Parks Act, the zoning plan, the operational plan, and the potential impacts of the activities
to the marine environment and biodiversity before issuing a permit or consent.905
Table 6.3: Zoning plan for the Batemans Marine Park
Zones
Sanctuary zones
Protection zones

Percentage
20%
72 %

Special purpose zones

0.2%

General use zones.

8%

Marine activities
All extractive activities are prohibited
Particular fishing gears, fish species, and
fishing seasons are allowed
For aboriginal cultural use, research or rehabitation, and some types of aquaculture.
All forms of recreational fishing, some
forms of commercial fishing, except trawl,
dredge and long line, and other activities
with written permission are allowed.

6.3.3 Recent Developments
The management of BMP was undertaken by the Marine Parks Authority until the
end of 2014. The MEMA replaced the Marine Parks Authority and became the
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responsible authority of the BMP in 2015. The BMP was one of the first marine parks to
adopt the new management approach. One of reasons may have been that the zoning plans
were required to be reviewed every 10 years or less. The 2006 draft of the BMP zoning
plan was due for review in 2015. Therefore, a review of the original BMP zoning plan
was undertaken in order to prepare a new rezoning arrangement. 906 In this review,
reducing the level of conservation to recreational fishing in some zones was one major
issue. The rezoning arrangement rezoned the shoreline to 100 meters offshore and
allowed shore-based recreational line fishing activities in sanctuary zones and habitat
protection zones in four ocean beaches and headlands in the BMP: North Head, Congo
South Beach, Bullengella Beach, and Brou Beach.907 (Figure 6.5)
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Figure 6.5: Map of the proposed changes at four areas in Batemans Marine Park908

There is ongoing controversy about whether recreational fishing activities negatively
impact marine conservation. Recreational fishing is a major marine tourism activity, but
there is not as much discussion of its impact as there is of commercial fishing.909 However,
the environmental concerns resulting from recreational fishing have received more
attention recently from researchers as recreational fishing has become an important
leisure activity in Australia. Two thirds of the marine reserves located in Commonwealth
waters permit recreational fishing. (Figure 6.6) Some researchers have argued that
recreational fishing is a marine extractive activity that can cause the decline of marine
living resources.910
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Figure 6.6: Map of the marine reserves in Commonwealth waters911
The BMP rezoning plan focuses on opening more zones for particular types of
recreational fishing. The MEMA requested the MEEKP to make assessments and
welcomed public submissions regarding this issue. 912 The MEEKP completed its
assessment and published its ‘Oceans Beaches and Headlands Assessment Report’ which
revealed that recreational shore-based line fishing is categorised as a low-risk activity.
(Table 6.4) 913
Table 6.4: Summary of risk associated with allowing recreational line fishing in ocean
beach and headland sanctuary zones in Batemans Marine Park914

911

Department of the Environment and Energy of Australia, Commonwealth Marine Reserves: Allowed
Activities (10 June 2016) Department of the Environment and Energy, Australian Government
<https://www.environment.gov.au/topics/marine/marine-reserves/overview/allowed-activities>
912
NSW Marine Estate, Ocean Beaches and Headlands Assessment (11 April 2015) NSW Marine Estate
<http://www.marine.nsw.gov.au/key-initiatives/ocean-beaches-and-headlands-assessment>
913
NSW Marine Estate Expert Knowledge Panel, 'Ocean Beaches and Headlands Assessment Report:
Assessment of Recreational Fishing Access on Ocean Beaches and Headlands in Nsw Marine Park
Sanctuary Zones' (NSW Government, 2013) Available from <http://www.marine.nsw.gov.au>, 46.
914
Ibid, 46.

262

6.4 Analysis of MPA-based Environmental Justice in the Batemans Marine Park
Management
This section applies the proposed framework for MPA-based environmental justice
as articulated in section 5.2.4 and shown in Figure 5.2. This framework is based on an
analysis of procedural justice and distributive justice and corresponding assessment
criteria and is applied to examine the implementation of environmental justice in the BMP.
The analytical approach of procedural justice is applied to investigate if the process of
creating the BMP was a legitimate procedure. The analysis of distributive justice is
adopted to examine the design of the BMP zoning strategies to identify if it can offer fair
allocation to marine users. The outcome of these analyses will assist in identifying further
means to improve the current management of the BMP.
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6.4.1 Procedural Justice
Procedural justice involved in the process of designating MPAs has been defined in
this thesis as the existence of a ‘legitimate procedure.’ 915 Criteria for a legitimate
procedure have been identified as ‘public participation’ with its three elements, and
‘ecosystem approach’ featuring with ecological impact assessments.

6.4.1.1 Public participation
Public participation has been recognised as a factor to improve decision-making
processes. Three elements of public participation are: ‘public participation at the
partnership level’, ‘access to information’, and ‘access to justice. These criteria can be
characterised together as public participation principles.916 As discussed in section
5.2.3.2.1, these three elements assist in the realisation of public participation in
environmental governance.

6.4.1.1.1 Public participation at the minimum rung of partnership of the citizen power
level
‘Public participation at the partnership level’ may be the best level of participation
for MPA creation and management to improve MPA decision-making processes, based
the discussion and analyses in Chapter Five.917 ‘Public participation at the partnership
level’ means that there is a joint advisory board which allows stakeholders to join. This
joint advisory board has influence in final decisions. An authority needs to take
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participants’ opinions and suggestions into account, and would need to reach a consensus
with participants before making decisions.918
In the NSW marine park regulatory system, public participation is an important part
of the creation of a new marine park. Firstly, stakeholders can be appointed as members
of the Advisory Council, which is the highest level of stakeholder representation when
arriving at decisions for marine park development.919 The Advisory Council consists of
the Director-General of the Department of Industry and Investment, the Director-General
of the Department of Environment and Climate Change, one representative from the
Commonwealth Government, two representatives from marine conservation groups, and
one representative each amongst marine scientists, aboriginal peoples, the tourism
industry, commercial fishers, recreational fishers, and scuba divers.920 The objective of
the Advisory Council is to provide advice about the whole marine park management
system from a ‘state-wide’ perspective, which may include proposals for regulatory
reforms.921
Secondly, the advisory committee for each marine park is a group which
represents stakeholders from that marine park. An advisory committee for a marine park
takes part in the preparation of a zoning plan and an operational plan, as well as a review
of marine park management measures. The Marine Parks Authority needs to prepare a
review report based on related materials, findings, recommendations and any comments
from the advisory committee for the marine park every five years after the
commencement of the zoning plan.922 If any of the relevant Ministers suggest amending
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the zoning plan based on the review report, the processes of preparing and commencing
the amended zoning plan are the same as when making a new zoning plan for a new
marine park.923 If the zoning plan is significantly amended or replaced, the Marine Parks
Authority needs to review the operational plan as soon as possible.924 The process of
amendment and replacement is also the same as in the initial operational planning.925 The
interests of marine users are represented by an advisory committee for a marine park in
the review and amendment of both zoning and operational plans. Therefore, an advisory
committee for a marine park plays a substantial role in the creation of a new marine park.
The third way for the public to participate in the process is to join individual/local
communities that are consulted and allowed to participate in the process of creating a new
marine park during the period of site-selection and preparation of a zoning plan. 926
(Figure 6.7)

Site
selection
-Individual/local
communities

A zoning plan
preparation
-Advisory committee

An operational
plan preparation
-Advisory committee

Review

-Advisory committee

-Individual/local
communities

Figure 6.7: Public consultation for a new marine park under the Marine Parks Act927
Based on the concept of a ‘ladder of citizen participation,’ the degree of public
participation in the NSW marine park regulatory system is considered as in the rung of
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partnership.928 There are two reasons to place the level of public involvement in NSW
marine park regulatory design in this rung. Firstly, the MPA regulatory system based on
the Marine Parks Act established two representative bodies, the Marine Parks Advisory
Council and an advisory committee for each marine park. This design institutionalised
public participation in the management system which ensures that stakeholders have
rights to join the process of the creation of a new MPA from the beginning stage.
Secondly, the Marine Parks Act required the Marine Parks Authority to engage ‘in
consultation with the advisory committee for a marine park’ while drafting a zoning
plan,929 and the relevant Ministers were requested to ‘consider any comments from the
advisory committee for the marine park.’ 930 This shows that the Ministers have
obligations to consider public opinions.

In the case of the BMP, there were a number of criticisms concerning its creation.
For example, there was criticism as to whether the process of creating the BMP satisfied
legal requirements;931 whether the fishing industry was involved in the process before the
announcement of BMP; 932 and whether the Marine Park Authority considered public
submissions during the consultation period for making a BMP zoning plan.933 This thesis
has found that the process did meet the requirements of the Marine Parks Act before

Tokenism is in the middle of Arnstein’s ‘ladder of citizen participation’. Tokenism represents that
participants are part of decision making processes and are allowed to have voices. Placation is the highest
rung of tokenism level. See Chapter Two; Arnstein, above n 251.
929
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930
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proclaiming the BMP, as discussed in section 6.3.1. Regarding involving the fishing
industry and considering public submissions, both criticisms seem without basic. The
high level of public participation applied in the BMP’s creation is discussed below.
Particularly, the opportunity to participate in the process of establishing a marine park
was secured by laws and the procedure of designating the BMP followed those laws.
Additionally, after the declaration of BMP, an advisory committee was organised.934 The
draft zoning plan was made public for three months (i.e. from July to October 2006) in
order to receive public comments. The Marine Park Authority held two formal public
consultation periods, receiving more than 13,500 submissions and conducting more than
230 stakeholder meetings.935 The views of stakeholders and groups of affected people
were delivered through either the BMP advisory committee or during the public
exhibition period. Access opportunities for the public and stakeholders to be part of the
decision-making process were open. At this stage, public opinions was a key factor in
changing the zoning plan. The draft zoning plan was made by the government officials,
but it was open for adjustments before finalisation.
In addition, government officials received public opinions during the exhibition
period and the draft zoning plan was significantly changed after the period of public
consultation. The difference between the draft zoning map in Figure 6.3 and the final
zoning map in Figure 6.4 is evidence that public opinions had an impact on the final
decision. The logic of the final version of the zoning plan is more in favour of marine
users than the draft zoning plan. In the draft, almost all types of marine users would have
had to change their patterns of marine activities in BMP because all inshore water areas
in BMP were designed as habitat protection zones. However, the zoning logic in the final
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zoning plan was different. Some inshore water areas were designated as habitat protection
zones, and some were general zones. Fishers and other types of marine resource extractors,
therefore, were allowed to undertake their activities in some inshore waters. Thus, the
degree of public participation in BMP is at the partnership rung on the ‘ladder of citizen
participation.’

6.4.1.1.2 Access to information
The Marine Parks Authority created several channels for stakeholders to access
BMP information. The official website of the Marine Parks Authority was the main access
point for stakeholders and the public to receive information prior to the BMP’s
designation. After the establishment of the BMP, stakeholders could also access
information and assessments about economic, environmental and ecological changes in
the BMP. Updated information on local meetings and surveys regarding key issues was
promoted periodically in the media.936 After the declaration of BMP, the Marine Parks
Authority published separate documents for adult members of the public and the younger
generations in order to advertise the zoning plan and the operational plan. The final zoning
plan,937 zoning maps of BMP,938 and the BMP Operational Plan939 were made available
online. The Marine Parks Authority also released the NSW Marine Parks Education Kit:
Batemans Marine Park 940 which formed part of the educational curriculum to encourage
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primary schools to develop marine environmental awareness in the younger generations
using this document.941

6.4.1.1.3 Access to justice
‘Access to justice’ is a means to reinforce public participation and access to
information. 942 Rights of ‘access to justice’ allow people to review the process of
decision-making and challenge results produced through any inappropriate procedure.943
‘Access to justice’ was secured under the Marine Parks Act.
Another dimension of ‘access to justice’ appears in the court system in the State of
NSW. There is a special court system for assisting citizens in addressing environmentallyrelated legal issues. This court system is composed of the NSW Land and Environment
Court (LEC), which was established in 1980 and was the first specialist environmental
superior court in the world.944 Its exclusive jurisdiction is to determine disputes in cases
related to waste, hazardous chemicals, coastal protection, ozone layer protection, marine
pollution, and biological control. 945 For example, the 2012 decision in the case of
Environment Protection Authority v Tea Garden Farms Pty. Ltd., ordered the Tea Garden
Farms Pty. Ltd. to pay AUD$40,000 to the Great Lakes Council and AUD$37,000 to the
Marine Parks Authority for causing sediment-laden water to flow into the Port Stephens-
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Great Lakes Marine Park.946 The LEC provides facilities, human resources and funds to
support vulnerable people’s right to seek justice in order to increase accessibility for
everyone, regardless of their cultural background, geographic location (i.e., people from
remote regions), or any physical or intellectual disability.947

6.4.1.2 Ecosystem approach (ecological impact assessment)
The ecosystem approach encompasses a broad principle with many elements.948 This
thesis focuses on its practice in the form of ecological impact assessments which are often
adopted in the context of MPAs that provide scientifically-based ecosystem information
to help stakeholders and decision makers identify problems and design management
strategies. There was concern about whether the establishment of the BMP was based on
sufficient scientific information that appeared during its creation.949 This section analyses
the application of the ecosystem approach in the NSW marine park system and the BMP
response to this concern.
The NSW marine park regulatory system relies principally on the ecosystem
approach in its criteria for choosing an MPA site. The primary criteria to select a site for
a new marine park are for an area with comprehensive, adequate, and representative
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marine biodiversity, commonly referred to as ‘CAR.’950 ‘Comprehensive’ means there is
a sample from a regional scale ecosystem in each and every bioregion. ‘Adequate’ means
the level of reservation must be large enough to maintain species diversity and the
integrity and interaction of populations, species and communities. ‘Representative’
means an area with various habitats and fine scale diversity in each regional ecosystem.951
A governmental instrument, the Strategic Framework for the Evaluation and Monitoring
of Marine Parks in NSW, provided supporting information for the creation and
management of marine parks between 2004 and 2007,952 including the framework for
developing scientific research and monitoring programmes. The ‘CAR’ principles and
the requirements for the conducting of scientific research demonstrate that the NSW
marine park regulatory system values the ecosystem approach in the creation and
management of marine parks.
In preparation for the proclamation of the BMP, a report entitled the Broadscale
Biodiversity Assessment of the Batemans Shelf and Twofold Shelf Marine Bioregions,953
was produced as the primary official assessment of scientific and ecological information
supporting the creation of BMP. This was an ecosystem approach-based assessment of
the Batemans Shelf and Twofold Shelf Marine Bioregions. The research criteria applied
in this assessment included representativeness, comprehensiveness, ecological
importance, bio-geographic importance, and vulnerability. All of these criteria were used
to investigate the ecological processes, genetic diversity, and habitats of the area.954
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The research area encompassed in the Broadscale Biodiversity Assessment of the
Batemans Shelf and Twofold Shelf Marine Bioregions was at a broad regional scale. The
Batemans Shelf and Twofold Shelf Marine Bioregions covered one marine park (Jervis
Bay Marine Park), one aquatic reserve, and 13 national parks and nature reserves beyond
the area of the BMP. 955 The area of the BMP is relatively small; hence a specific
biodiversity assessment with a special focus on the BMP area ought to have been thought
necessary. Otherwise, a candidate site for creating a new marine park based on this broadscale ecological impact assessment could be anywhere within or all of the range of the
Batemans Shelf to the Twofold Shelf Marine Bioregions. A more specific ecological
impact assessment for the BMP might have increased the accuracy of ecological data and
provided more objective and precise scientific information for the Marine Parks Authority.
Further, although there is an annual research work plan for the BMP,956 the results
of these work plans are unknown. Summary results of research projects for other NSW
marine parks, such as the Cape Byron Marine Park,957 Jervis Bay Marine Park,958 and
Lord Howe Island Marine Park, 959 were released to the public on the Marine Parks
Authority website. Therefore, it may be argued that the annual research results on BMP
should also be released to the public.
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Based on the above evidence and analysis, it is concluded that the degree of
environmental justice in the aspect of ecosystem approach was sufficient in the
preparation phase for BMP’s designation because detailed information was available to
the public. There was an ecological impact assessment but it was not specially focused
on the marine ecosystems of the BMP. The assessment report therefore was not capable
of providing persuasive reasons to create a marine park on that site. While undertaking a
BMP annual ecological report is a sound arrangement to provide continuous updates on
the state of the area’s marine ecosystems, the results of the annual reports are not released
to the public, unlike the BMP zoning strategy and other documents. This challenge was
acknowledged implicitly by the Marine Parks Authority in its description of BMP
research and monitoring projects, which stated that:
Bateman’s Marine Park represents a significant challenge to management agencies as, with
regard to marine biodiversity, there are key knowledge gaps.960

6.4.2 Distributive Justice
The authorities which administer the use of marine resources and control MPA
access in the BMP are the NSW Department of the Environment, the Department of
Primary Industries, and the marine park officers of the BMP.961 In the design of zoning
strategies, the objective for the authorities in the process of designing zoning strategies is
to meet distributive justice which requires fair rights and obligations for people regardless
of their race, nationality, and socio-economic status.962 A fair distribution means that
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there is equitable allocation of benefits and burdens resulting from MPA conservation,
and equitable access to oceans and use of marine resources for all marine users. The
design of zoning strategies is a decisive factor in creating fair distribution since marine
activities are regulated based on zoning strategies. The recommended policy principles
and criteria of justice that should be incorporated into zoning strategies to assist in the
management of marine activities are (1) sustainable development featuring with socioeconomic impact assessments (SIA), (2) compensation measures, and (3) the user pays
principle. 963 This section investigates the design of BMP zoning strategies to examine if
its management can achieve fair distribution amongst marine users.

6.4.2.1 Sustainable development (socio-economic impact assesmnet)
The importance of incorporating the principle of sustainable development into
environmental protection and conservation in Australia can be seen in the Australian
federal Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC
Act). One of the objectives of the EPBC Act is to introduce ecologically sustainable
development (ESD) in nature conservation and resources use.964 The concept of ESD is
an Australian version of sustainable development, which is defined in the 1992
Australia’s National Strategy for Ecologically Sustainable Development as:
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See Chapter Five.
Environment Protection and Biodiversity Conservation Act 1999, vol 1 ch 1 pt 1 s3(b).
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using, conserving and enhancing the community’s resources so that ecological processes, on
which life depends, are maintained, and the total quality of life, now and in the future, can
be increased.965

The concept of ESD was reflected in the objectives of the Marine Parks Act, where
conserving marine biodiversity and habitats and maintaining ecological processes could
be achieved by establishing a comprehensive system of marine parks in order to provide
ecologically sustainable use and nature appreciation opportunities.966 These are the same
objectives of the BMP, which are also similar to those of the other five NSW marine
parks. 967 Compared with sustainable development, ESD is a concept which not only
encompasses the importance of the society, economy, and the environment, but also
ecosystems. Section 6.4.1.2 also provided for the adoption of the ecosystem approach to
management in the BMP. Applying sustainable development helps balance social wellbeing and the use of environmental capital since this concept is focused on both social
development and environmental protection.968
Socio-economic impact assessments (SIA) assists to improve intra- and intergenerational equity which are important dimensions of sustainable development, as
discussed in sections 3.2.2.1.4 and 5.2.3.1.2. SIA provides socio-economic insights
regarding the past, current and future development and challenges in the regions where
MPAs are to be located in addition to environmental impact information.
The socio-economic assessments have been undertaken in the design of a zoning
plan of BMP. The assessments are the Estimated Economic Impact of Batemans Marine
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Australian Department of the Environment, National Strategy for Ecologically Sustainable
Development - Part 1 Introduction (8 November 2014) Australian Department of the Environment
<http://www.environment.gov.au/about-us/esd/publications/national-esd-strategy-part1#WIESD>.
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See section 3.2.3.

276

Park on Commercial Activities, 969 and the Socioeconomic Assessment of Batemans
Marine Park.970 Both assessments showed that the composition of income from marine
economic industries in this area, especially in the Eurobodalla region, had changed.
Commercial fishing income declined and tourism income was increasing.971 The future
overall economic prospects in the Batemans Bay region would grow with the support of
MPA conservation values.972 The Estimated Economic Impact of Batemans Marine Park
on Commercial Activities expected possible changes in the economy while making a
zoning plan from 2005 to 2015.973 However, the report was focused on economic aspects
more than conservation values and social considerations. The report on the
Socioeconomic Assessment of Batemans Marine Park also focused on economic values
and did not present a comprehensive social impact analysis, such as the importance of
MPAs to local culture, history, and tradition in the lives of marine users.974

6.4.2.2 Compensation measures
As discussed in Chapter Five, the adoption of compensation measures allows
decision makers to mitigate the differences in gains and losses experienced between
groups of stakeholders as a result of designating an MPA. The NSW Government offers
ex-gratia payments (from a sense of moral obligation rather than out of legal requirement)
to stakeholders who voluntarily leave their fishing activities in a marine park.975 Similar
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to a ‘voluntary buy out’ mechanism, this is the main compensation measure applied in
the BMP. The ‘voluntary buy out’ policy offers an economic incentive for commercial
fishers to voluntarily reduce and/or exit a commercial fishery within the BMP area. The
NSW Government released AUD$8.5 million for the buyout of commercial fishing
licences in BMP. 976 Fishers who voluntarily stop commercial fishing are awarded
financial compensation. The total amount of compensation provided to fishers is based
on individual catch history.977 Fishers who agree to accept the compensation offer should
hand over their endorsement entitlements, shares, boat licences, permits, net registrations,
and other associated permits for their fishing business.978

6.4.2.3 User pays
‘User pays’ is another means to allocate MPA conservation values and burdens fairly.
The concept of ‘user pays’ was embodied in the Marine Parks Act to prescribe fees for
some uses and activities in marine parks.979
In the BMP, ‘user pays’ arrangements are evident in some activities. For example,
marine users need to buy licences and permits in order to undertake recreational
fishing, 980 fishing charters and commercial fishing activities in certain zones of the
BMP.981 Income from the ‘user pays’ policy is often used for covering the maintenance
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cost of a marine park, such as the installation, maintenance and management of public
moorings.982

6.4.3 Synthesis
In this Chapter, the evaluation of the degree of achievement of MPA-based
environmental justice under the regime of the Marine Parks Act and the Marine Estate
Management Act was analysed using BMP as a case study. It was assessed based on the
criteria developed from the proposed MPA-based analytical framework of environmental
justice. This section discusses these findings. The analyses of procedural justice and
distributive justice were based on available literature and can be summarised as follows.
(Table 6.5)
Table 6.5: The level of environmental justice under the Marine Parks Act and Batemans
Marine Park983
Criteria of Justice

The degree of
procedural
justice
(MPA creation)

Public participation
1. Participation at the
partnership level
2. Access to
information

3. Access to justice
Ecosystem approach
(EIA)
982

NSW marine
park regulatory
system

Batemans marine
park (BMP)

Sufficient

Sufficient

Sufficient

Sufficient in
promoting BMP to
the public, but it is
difficult for the
public to access
meeting documents.
Sufficient
Inadequate due to a
lack of an EIA

Sufficient
Sufficient

NSW Marine Parks Authority, 'Marine Park Authority Mooring and Anchoring Policy' (2009)
<http://www.mpa.nsw.gov.au/pdf/Moorings%20and%20Anchoring%20Policy%20FINAL%20301109.pd
f>, paras 7 and 9.
983
Source: produced by this research.

279

particularly focused
on the BMP
he degree of
distributive
justice

Sustainable
Development
(SIA)

Sufficient

(The design of
zoning
strategies)

Compensation

Sufficient

Insufficient SIA due
to a lack of the
social aspect of
assessment
Sufficient

User pays

Sufficient

Sufficient

In terms of procedural justice, the process of creating marine parks under the Marine
Parks Act satisfied the criteria of the proposed framework for MPA-based environmental
justice. The Marine Park Act provided an institutionalised public participation
mechanism which allows marine users and stakeholders collaborating with authority in
the creation and the design of zoning plan of MPAs. Stakeholders were entitled to express
their opinions, and vulnerable groups of people such as aboriginals were also entitled to
be represented in the Marine Parks Advisory Council. However, the influence of
stakeholders’ opinions in final decisions as prescribed was not strong enough to allow
them fully control MPA management.
Nevertheless, regarding the BMP, the level of public involvement as practised is
at the rung of ‘partnership’. Stakeholders participated in the phases of the creation of the
BMP, and joined public consultations for examining the draft zoning plan which was
revised based on public opinions in its final version. Their rights to participate in decisionmaking were secured in law. Stakeholders were allowed to negotiate and influence the
final decisions.
The adoption of the ecosystem approach in designating the BMP could have been
improved. The creation of BMP was based on ecological information, but the ecological
280

impact assessment was undertaken on a large scale for the NSW marine estate. The
ecological impact assessment was an important reference for supporting the designation
of BMP, but it provided little information about the status and the challenges in marine
ecosystems in the Batemans Bay region. If the creation of the BMP were based on an
ecological assessment conducted particularly on the site of the BMP, the ecological and
biological evidence to support its creation would have provided more reliable and relevant
information.
Accordingly, under the Marine Estate Management Act, the new management
approach provides more opportunities to improve the application of the ecosystem
approach in the period of designation, as shown in the example of the rezoning of four
areas of the BMP beach and headlands in 2014 to 2015. MEEKP completed an ecological
risk assessment that applied the ecosystem approach particularly to the rezoning areas,
rather than only broad-scale to the whole of NSW waters.984 This assessment provides
ecological and geographical features of all ocean beach and headland sanctuary zones in
the BMP. 985 It also applied the international standard definition of risk which assesses
the undesirable outcomes resulting from human activities.986
The analysis of distributive justice, the overall degree of achievement shows that
the design of the Marine Parks Act and BMP zoning strategies met the criteria of the
proposed MPA-based environmental justice framework for NSW provided a fine
regulatory system for design for a zoning plan of a new MPA. However, in the example
of BMP, there were some concerns over justice and equity in the design of BMP zoning
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strategies. The SIA in BMP was significantly focused on MPA economic impacts. Both
processes of design of its zoning strategies centred on economic assessments with little
evidence to show that social aspects had been considered. It did not provide sufficient
information regarding the social aspect of MPA impacts to the locals. This suggests that
certain changes of the application of the SIA should be made in order to provide clear
instructions for the design of zoning plans.
In the example of rezoning the BMP beach and headlands in 2014 to 2015, the
MEEKP improved the social aspect of assessments by conducting interviews with
stakeholders and communities, and integrated the results into an assessment report, rather
than simply focusing on economic aspects. In one social assessment report, entitled ‘It’s
Part of Me: The Social Values of NSW Beaches and Headlands’, marine users were
interviewed regarding their attitudes toward the rezoning plan for the BMP.987 The report
showed that the local communities viewed the coast as an important place for social
interaction which has profound traditional and cultural aspects. Introducing local expert
knowledge (such as practical experience) was necessary and help the authority to treat
different groups of marine users’ opinions equitably.988
Another report, entitled ‘Marine estate community survey’, in July 2014 was used
to evaluate NSW community attitudes towards the marine estate, including marine parks,
for the purposes of understanding the prioritisation of their concerns. 989 The results

Michelle Voyer, Heather Goodall and William Gladstone, 'It’s Part of Me: The Social Values of Nsw
Beaches and Headlands ' (University of Sydney Technology, 2014) Available from
<http://www.marine.nsw.gov.au/>, 3.
988
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Sweeney Research, 'Marine Estate Community Survey Final Report' (Sweeney Research, 2014)
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showed that the local communities felt that the achievements of marine conservation
improved tourism industries and supported clean waters for marine life.990

6.5 Conclusion and Recommendations
Australia is a pioneer in terms of marine environmental protection and conservation.
MPA management systems in Australia vary in different states but the Australian
Government and state governments have consistent MPA policies. Establishing a
National Representative System of MPAs (NRSMPAs) is a main strategy for MPA
creation at the federal level. Marine parks at the state level are components of the
representative system of MPAs that support this strategy.
In NSW, ‘marine parks’ are multi-purpose MPAs. They were regulated under the
Marine Parks Act until the adoption of the Marine Estate Management Act 2014. The
establishment of the six marine parks under the Marine Parks Act, and adoption and
implementation of zoning strategies for these parks were conducted under the Marine
Parks Authority. Since the adoption of the Marine Estate Management Act at the end of
2014, the management of two of the six marine parks, including the BMP, have been
transferred to the MEMA. In 2015, the MEMA started considering a rezoning plan for
the BMP.
The new approach based on the Marine Estate Management Act 2014 is focused on
managing State waters in one regulatory system. Marine parks and aquatic reserves were
regulated under different systems and authorities. The new approach concentrates on
increasing management efficiency of the MEMA with respect to human resources.
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Further, it is designed to reduce inconsistencies with the overall regime of NSW marine
environmental management. Before the adoption of the Marine Estate Management Act,
aquatic reserves and marine parks were regulated water areas for conservation purposes,
but they had separate regulatory systems. The new approach may increase consistency of
marine environmental management in NSW by treating the ocean as one ecosystem and
applying a consistent management plan across ecosystems.
This Chapter addressed the process of creating new marine parks under the Marine
Parks Act because the BMP was first created under this approach. The process to create
a new marine park included the identification of a suitable site for a new marine park, the
preparation of a zoning plan, and the development of an operational plan for a new marine
park. Under the Act, marine stakeholders were able to present their opinions by becoming
members of the Advisory Council, joining an advisory committee for each marine park,
or participating through an individual community group.
The management of the BMP was designed by means of zoning. The BMP has four
types of zones: sanctuary zones, habitat protection zones, general use zones, and special
purpose zones. The BMP Operational Plan provided management and implementation
details for each zone.
The evaluation of the degree of MPA-based environmental justice in this Chapter
demonstrates the applicability and utility of the proposed framework for MPA-based
environmental justice in the BMP. In the analysis, it was highlighted that the process of
BMP creation generally met the proposed criteria of environmental justice. However, the
ecosystem approach was not specifically applied in the BMP area, so the relevance and
reliability of the ecological evidence and information supporting the creation of BMP
were low.
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In the zoning strategies preparation, the sustainable development principle was not
fully applied because the socio-economic assessments did not include social dimensions.
This problem was also noted by NSW officials under the Marine Estate Management Act
approach from 2013, and has been improved in the assessments for rezoning the BMP.
The Independent Scientific Audit of Marine Parks in NSW recognised a need to improve
the social aspect of assessments in the marine estates, particularly in marine parks.991 In
the review period for rezoning of the BMP, social assessments were released which
centred on the conducting of interviews and questionnaires with marine users, including
commercial/recreational fishers, marine tourists and coastal community groups in order
to understand their thoughts.992 These assessments are the first step in developing social
value assessments.993
Therefore, the criteria in the proposed framework for MPA-based environmental
justice do assist in identifying the current problems in management. The same problems
identified under the proposed framework were also identified by NSW officials, who have
been improving MPA environmental justice under the Marine Estate Management Act
since 2014. Discovery the same problems implies that the proposed framework for MPAbased environmental justice would be helpful to anticipate challenges and to assist in
improving MPA management.
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This Chapter examines the degree to which environmental justice is featured in the
creation of the South Penghu Marine National Park (SPMNP) in the Republic of China
(ROC),994 Taiwan, and in the design of its zoning strategies. This Chapter follows the
analysis presented in Chapter Five where MPA-based environmental justice was
examined. The framework proposed these criteria for analysing procedural justice in the
creation of MPAs and distributive justice in the design of zoning strategies.
The ROC has designated fishery conservation zones to regulate fishing activities
and preserve particular types of fish. The establishment of these multi-purpose marine
protected areas (multi-purpose MPAs) is a recent development. It served as the catalyst
for SPMNP, established in 2014. While SPMNP is ROC’s second multi-purpose MPA,
it is the first MPA which integrates various marine uses.995
The first section of this Chapter is an overview of MPA management in the ROC.
The second presents an examination of the ROC’s regulatory system for MPAs. The
third section is an overview of the creation of the SPMNP and the design of its zoning
strategies. The fourth section analyses the features of MPA-based environmental justice
in the SPMNP by evaluating them against the criteria proposed for a MPA
environmental justice framework. The final section provides a conclusion and
recommendations based on the outcomes of the analysis in this Chapter.

The Central Government of the Republic of China has governed Taiwan and its offshore islands
including Penghu, Kinmen, and Matsu since 1945, and Dongsha Islands and some islands in the South
China Sea in recent decades. See The ROC Government Reaffirms Its Sovereignty over Taiwan, Penghu,
Kinmen, and Matsu (11 February 2015) ROC Ministry of Foreign Affairs
<http://www.mofa.gov.tw/EnMobile/News_Content.aspx?s=C7C5D9494A1FEEAC>.
995
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South China Sea, and includes the atolls and surrounding sea areas. The involvement of domestic marine
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vessels. See Republic of China (ROC) (Taiwan) Marine National Park Headquarters, Dongsha Atoll
National Park (2 February 2015) ROC Marine National Park Headquarters
<http://dongsha.cpami.gov.tw/en/index.aspx>.
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7.1 Overview of Marine Protected Area Management in the Republic of China

The ROC is surrounded by oceans. It is located along one of the busiest shipping
lanes in the world. The length of its coastline is approximately 1,700km and its waters
contain rich marine biodiversity. 996 Over one-tenth of the world’s marine species are
found in the waters surrounding the ROC.997 Marine industries, such as fisheries, shipping,
and marine tourism have progressed significantly due to the proximity of the oceans and
the assistance provided by the ROC government. For example, the ROC is one of the top
20 fishery countries in the world 998 and has a well-developed commercial shipping
sector.999
Protecting and conserving natural environments and ecosystems in Taiwan begins
with the terrestrial environment. The National Park Law of 2010 administers ‘national
parks’ and ‘scenic areas.’1000 The Wildlife Conservation Act of 2015 protects key wild
animals and their habitats in ‘wildlife reserves.’1001 Furthermore, historical and cultural
heritage icons such as monuments, historical sites, landscapes, artefacts, and antiquities
are preserved under the Cultural Heritage Preservation Law of 2011.1002 Ecological and

Hsiang-Wen Huang and Mei-Hui You, 'Public Perception of Ocean Governance and Marine Resources
Management in Taiwan' (2013) 41(5) Coastal Management 420, 421.
997
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Clinical Nutrition , 528.
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1000
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Law 2010] (Republic of China (Taiwan)).
1001
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lately amended in 2011.
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cultural environmental reserves are created under the Act for the Development of Tourism
of 2015 and managed for tourism purposes.1003
The ROC is committed to marine conservation, consistent with the increase in global
awareness of marine environmental protection and marine resource conservation
(although the ROC is unable to be a contracting party to the United Nations Convention
on the Law of the Sea (LOSC)). Therefore, the government has enacted domestic
regulations and policies to carry out its obligation to conserve the oceans. In this regard,
the ROC Government ratified the Law on the Territorial Sea and the Contiguous Zone of
the Republic of China 1004 and the Law on the Exclusive Economic Zone and the
Continental Shelf of the Republic of China in 1998.1005 Both laws recognised that the ROC
respects and implements the LOSC. Marine conservation has typically focused on
fisheries management. The Fisheries Act of 2015 manages fishing activities and
conserves vulnerable fishing resources in ‘conservation zones’ which are area-based
fisheries management.1006
The ROC Government initiated the idea of ‘nation-building based on the oceans’ in
2000. This idea was framed by the adoption of the Ocean White Paper in 2001, National
Ocean Policy Guideline in 2004, and another edition of the Ocean White Paper in
2006.1007 Marine conservation had become an important policy objective. A common
goal among these policies was to promote marine resource conservation and

發展觀光條例 2015 was adopted in 1969 and lately amended in 2015. See 發展觀光條例 2015 [Act
for the Development of Tourism 2015] (Republic of China (Taiwan)).
1004
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environmental protection.1008 The ROC government ratified the Biodiversity Action Plan
in 2001 to reaffirm the importance of protecting biodiversity and to reveal a national
vision for marine biodiversity goals based on the Convention on Biological Diversity
(CBD).1009 In 2006, a new version of the Ocean Policy White Paper was published that
recognised the development of MPAs as a key objective of marine conservation.1010 In
2009, the ROC government adopted the Sustainable Development Policy Guide which
emphasised the need to create MPAs. One aim of MPA development in the Sustainable
Development Policy Guide is to increase the total area of the MPAs to 20% of the ROC’s
territorial waters by 2020,1011 50% of which are no-take zones.1012
Five marine Acts were announced in 2015: the Coastal Zone Management Act,1013
Organization Act of the Ocean Affairs Council, 1014 Organization Act of Ocean
Conservation Administration, Ocean Affairs Council, 1015 Organization Act of Coast
Guard Administration, Ocean Affairs Council, 1016 and Organization Act of National
Academy for Ocean Research. 1017 The last four Acts provide the legal basis for the
restructuring of the ocean governance public bodies. Currently, marine affairs are
addressed by different administrations depending on the characteristics of the marine
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issues. For example, marine national parks are under the Construction and Planning
Agency of the Ministry of the Interior,1018 whereas marine enforcement is under the Coast
Guard Administration of the Executive Yuan. This arrangement is sometimes
counterproductive, because it causes authorities to either avoid their responsibilities or to
respond ineffectively. The four Acts aim at establishing a single administration for marine
affairs, namely the Ocean Affairs Council, with several sub-sectors in the near future. In
addition, the Coastal Zone Management Act is another important new Act which was
designed to promote sustainable use of coastal and marine areas. The Coastal Zone
Management Act recognises that coastal areas are unique and should be managed
separately from terrestrial management.1019 It separates coastal and marine affairs from
terrestrial regulatory systems. However, the above new marine Acts were not utilised in
the creation of marine national parks.
‘Marine national parks’ in Taiwan refer to multi-purpose MPAs. They are managed
under the National Park Law. To date, the ROC has created two marine national parks:
the Dongsha Atoll Marine National Park in 2007 and the South Penghu Marine National
Park in 2014.1020 The Dongsha Atoll Marine National Park (DAMNP) is located around
a northern island (Dongsha Island) in the South China Sea. (Figure 7.1) It is a remote area
with a low degree of human involvement. 1021 There are limited resources to develop

See Figure 7.3.
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tourism, so the DAMNP is designed mainly for marine resource conservation and
research.1022

Figure 7.1: Dongsha Atoll National Park Map1023
In contrast, SPMNP is situated off South Penghu which is part of Penghu County
and is much closer to Taiwan. There are some villages located in South Penghu and hence
more human activities involved in this marine park.1024 The SPMNP is therefore designed
for marine conservation, and targeted to balance economic development and marine
conservation.1025 (Figure 7.2)
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1023
Google Map, Dongsha Atoll National Park Map (1 September 2016) Google, Available from
<https://www.google.com.tw/maps/>
1024
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, 成立緣起 (1 February 2015)
[Author's trans, Background of the establishment of the Marine National Park Headquarters] ROC
Marine National Park Headquarters
<http://penghu.cpami.gov.tw/cht/index.php?code=list&ids=8#.VN6fH6O4Y_w>.
1025
莊正賢, above n 1022.
1022

294

Figure 7.2: South Penghu Marine National Park Map1026

7.2 The Regulatory System for Marine National Parks in the Republic of China

‘Marine national park’ is one classification of a national park. In the ROC national
park system, the core legislation is the National Park Law. This Act defines ‘national
park’ as:
An area demarcated by the competent authority in accordance with the Law
to conserve the unique landscapes and ecological systems in the country on
a sustainable basis, as well as to preserve the biodiversity and cultural
diversity thereof and provide resources for recreation and research
activities of the public.1027

The location of the SPMNP sees the red spot. It cannot show in English. Google Map, South Penghu
Marine National Park Map (1 September 2016) Google, Available from
<https://www.google.com.tw/maps/>
1027
國家公園法 2010 [National Park Law 2010], art 8.
1026
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Therefore, ‘a marine national park’ can be defined as ‘a marine area demarcated by
the competent authority in accordance with the Law to conserve the unique marine
environment and ecosystem and provide recreational and research services for people.’
Marine national parks are managed under the legal regime of the National Park Law.
The following section presents an introduction to this regulatory system for the creation
of ROC’s marine national parks and development of zoning strategies. It examines the
legal basis, the processes of creating a new marine national park, and the design of zoning
strategies.

7.2.1 The Legal Basis

The creation of national parks and their management strategies, irrespective of
whether they are terrestrial or marine, is based on the National Park Law. 1028 The
National Park Law was adopted in 1972 and the latest amendment was incorporated in
2010. The objectives of the National Park Law are to conserve the nation’s unique natural
scenery, wild fauna and flora habitats, preserve historic sites, provide natural areas for the
public for recreational activities, and promote scientific research.1029 The Enforcement
Rules of the National Park Law of 1983 1030 provided details for implementing the
National Park Law. The National Park Law and the Enforcement Rules of the National

1028
1029
1030

Ibid.
Ibid, art 1.

海洋國家公園管理處辦事細則 [Author's trans, Marine National Park Service Regulations 2007]

(Republic of China (Taiwan)).
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Park Law have led to the creation of seven terrestrial-based national parks and two marine
national parks.1031
Since the ROC government adopts a hierarchical bureaucratic system, the creation
and management of a marine national park involves different levels of government
authorities. (Figure 7.3) Firstly, the Ministry of Interior of the Executive Yuan is the
highest level of marine national park management. The Ministry of Interior appoints an
agency to draft regulations to enforce the National Park Law and then submits the
proposed regulations to the Executive Yuan for approval.1032 The Executive Yuan has the
power to approve proposals to establish new national parks and to pass budgets for their
management.1033
The National Park Division is appointed by the Ministry of Interior to draft
regulations and manage national park matters (including both terrestrial and marine
parks). It is a sub-agency under the Construction and Planning Agency of the Ministry of
Interior.1034 The National Park Division, based on the National Park Law, was established
for drafting national park management plans.
The development of MPAs in the ROC was preceded by significant development of
land-based national parks until the creation of the Dongsha Atoll Marine National Park
in 2007. In June 2007, the Executive Yuan enacted the Marine National Park Service

Yi-Che Shih and Wen-Yan Chiau, 'Planning a Marine Protected Area at Chinwan, Penghu, Taiwan'
(2009) 52(8) Ocean and Coastal Management 433, 433; Terrestrial-based national parks are
Yangmingshan, Kenting, Yushan, Taroko, Shei-pa, Kinmen, and Taijiang. Marine national parks are
Dongsha and South Penghu. See Republic of China (ROC) (Taiwan) Construction and Planning Agency,
National Parks of Taiwan (1 February 2015) ROC Construction and Planning Agency
<http://np.cpami.gov.tw/english/files/15-1000-1554,c91-1.php>.
1032
國家公園法 2010 [National Park Law 2010], art 29.
1033
Ibid, art 7.
1034
Republic of China (ROC) (Taiwan) Construction and Planning Agency, 組織職掌與願景 (9 February
2015) [Author's trans, Organisational Structure and Visions] ROC Construction and Planning Agency,
Available from <http://www.cpami.gov.tw>.
1031
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Regulations as the legal basis for creating the Marine National Park Headquarters under
the National Park Division.1035
The Marine National Park Headquarters were established in 2007. Its principal tasks
are to plan the creation of new marine national parks,1036 maintain and review current
marine national parks,1037 promote marine conservation awareness to the public,1038 and
administer recreational activities in marine national parks.1039 The Marine National Park
Headquarters is also responsible for other marine national park matters, including the dayto-day management of marine national parks.1040 According to the National Park Law, a
headquarters for each national park, including marine national parks, shall be established
under the National Park Division. The responsibilities for a headquarters for each national
park include overseeing, implementing, and maintaining the operation of the national
park.1041 Since marine national park management is a relatively new category of public
affairs in the ROC, the Marine National Park Headquarters is considered a new authority
which is responsible for marine national park planning, policy implementation, and daily
matters with respect to marine national parks management.
All proposals to designate, alter, or abolish areas of national parks made either by
the National Park Division or the Marine National Park Headquarters need to be
submitted to the National Planning Commission, which is a sub-agency of the Ministry
of Interior. The role of the National Planning Commission is to deliberate on national

1035

海洋國家公園管理處辦事細則 [Author's trans, Marine National Park Service Regulations 2007], art

5.
Ibid, art 5.
Ibid, arts 6-7.
1038
Ibid, art 7.
1039
Ibid, art 8.
1040
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, '澎湖南方四島國家公園計
畫' (ROC Marine National Park Headquarters, 2014) [Author's trans, 'The South Penghu Marine National
Park Plan 2014'] <http://marine.cpami.gov.tw/chinese/filesys/dlarea/1071/file1.pdf>.
1041
國家公園法 2010 [National Park Law 2010], art 5.
1036
1037
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park management plans

1042

and operating budgets.

1043

The National Planning

Commission has 33 to 47 members, including the Vice-Minister of the Interior,
representatives of relevant departments of the ROC government, the Mayor and the Vice
Mayor of the local government, stakeholders, and experts. The number of experts must
be more than one third of the total number of members in the National Planning
Commission, and one among all members shall be an aboriginal.1044
A headquarters for each national park, including any marine national park, shall be
established under the National Park Division, as an administration office for each national
park. The main missions for a headquarters for each national park are to oversee,
implement, and maintain the operation of the park.1045

Ibid, art 4.
Ibid, art 23.
1044
Republic of China (ROC) (Taiwan) Construction and Planning Agency, 內政部國家公園計畫委員會
設置要點 (1 February 2015) [Author's trans, Objectives of the Establishment of the National Park
Commission] ROC Construction and Planning Agency, Available from <http://www.cpami.gov.tw>.
1045
國家公園法 2010 [National Park Law 2010], art 5.
1042
1043
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Figure 7.3: The structure of national park management of the Ministry of the Interior of
the Executive Yuan of the ROC Government1046

7.2.2 The Process of Designating a New Marine National Park
Since marine and terrestrial national parks are managed by the same National Park
Law regulatory system, the process of establishing a new marine national park is the same
as the process for creating a new terrestrial national park. The processes of creating a new
marine national park consists of two phases: the preparation for the proclamation of a new
marine national park and the adoption of a zoning plan.

1046

The source is from the ROC government system and this thesis illustrates it into this diagram.
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7.2.2.1 Preparation for the Proclamation of a New National Park

Assessment of the ecological, environmental, cultural and economic impacts is the
main task in preparing for the proclamation of a new marine national park.1047 The criteria
for selecting a potential site for establishing a national park are a unique ecosystem,
representative biodiversity, or an important cultural heritage. 1048 Based on these
assessments, all decisions related to the establishment of a new national park are then
submitted by the Ministry of Interior to the Executive Yuan for approval. Following
approval, the Ministry of Interior may proclaim the establishment and boundaries of a
new marine park then issue a public notice of the proclamation.1049

7.2.2.2 Adoption of a National Park Plan and Map
A relevant authority should draft a plan and produce a map, including the scope,
status quo and features of a national park, management objectives, zoning strategies,
budget, a cost and benefit analysis, and timetable of implementation. 1050 After the
national park plan and map are approved by the Executive Yuan, the Ministry of Interior
will announce the adoption of the plan and inform authorities to instruct local
governments to announce the national park plan to the local people.1051

國家公園法施行細則 1983 [Author's trans, Enforcement Rules of The National Park Law 1983]
(Republic of China (Taiwan)), art 2.
1048
國家公園法 2010 [National Park Law 2010], art 6.
1049
Ibid, art 7.
1050
Enforcement Rules of The National Park Law 國家公園法施行細則 1983 [Author's trans,
Enforcement Rules of The National Park Law 1983], art 3.
1051
Ibid, art 4.
1047
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Every five years after the proclamation of the plan and map for a new national park,
the responsible authority reviews the plan and adjusts or amends it if necessary.1052 All
decisions regarding the alteration of the boundaries of a national park require approval
from the Executive Yuan. The Ministry of Interior shall then announce changes of a
national park boundary to the public.1053

7.2.3 Zoning Strategies
Zoning strategies for marine national parks are based on the National Park Law and
the Enforcement Rules of the National Park Law. Once a marine national park is
established, activities such as fishing, water pollution, and accessing designated areas
may not be allowed.1054 The main authority to implement the law is the Marine National
Park Headquarters.
There are five types of zones for a national park, each with different management
strategies: existing use areas, recreational areas, cultural/historic areas, scenic areas, and
ecological protected areas. 1055 In the existing use and recreational areas, specified
activities are allowed only after permission has been received from a national park
headquarters. These activities are (1) constructing or demolishing public or private
structures, roads, or bridges, (2) altering or expanding waterways, (3) extracting and
mining minerals, (4) fishing, (5) exploiting hot springs, (6) installing advertising facilities,
(7) expanding existent factories and their facilities, and (8) other activities. 1056 In
1052

Ibid, art 6.

1053

國家公園法 2010 [National Park Law 2010], art 7.

1054

國家公園法施行細則 1983 [Author's trans, Enforcement Rules of The National Park Law 1983], art

13.
1055

國家公園法 2010 [National Park Law 2010], art 12.

1056

Ibid, art 14.
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cultural/historical areas, permission may be granted to repair and reconst historic artefacts,
monuments, and buildings.1057 In scenic areas, a national park headquarters may allow
the introduction of exotic animals or plants, collection of specimens, and use of pesticides
and herbicides.1058 In ecological protected areas, most activities are not allowed except
permitted research activities and other activities conducted for administration and public
safety purposes.1059

Table 7.1: Classification of zones in Taiwan’s national parks
Zone type

Level of protection

Existing use area
Recreational area

Lower level

(1) constructing or
demolishing public or
private structures, roads, or
bridges
(2) altering or expanding
waterways
(3) extracting and mining
minerals
(4) fishing
(5) exploiting hot springs
(6) installing advertising
facilities
(7) expanding existent
factories and their facilities
(8) other activities, are
allowed after permission

Cultural/historic area

Lower level

Scenic area

Special regulations

Permitted repairing and
reconstructing historic
artefacts, monuments, and
buildings
The introduction of exotic
animals or plants, collection
of specimens, and using
pesticides and herbicides if
necessary

Ibid, art 15.
Ibid, art 17.
1059
Ibid, art 18.
1057
1058
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Allowed activities

Ecological protected area

Highest level

Permitted research activities
and other activities
conducted for administration
and public safety purposes

The management strategies provided by the National Park Law and the Enforcement
Rules of the National Park Law are difficult to apply in marine areas. The strategies and
many of the allowed activities are land-based, thus hardly applicable in the oceans.
Therefore, the system and its terminology was adjusted for the SPMNP.1060

7.3 South Penghu Marine National Park Management
The SPMNP was proclaimed on 8 June 2014,1061 coinciding with the UN World
Ocean Day.1062 The SPMNP is in the southern part of Penghu County. Penghu County is
an archipelago of 64 islands and islets. The scope of the SPMNP covers coastal areas and
waters. Among the 64 islands and islets, the SPMNP covers four islets and their
surrounding oceans. The four islets are Dongjiyu, Sijiyu, Dongyuping, and Siyuping. The
total land area of the SPMNP is approximately 370 hectares (1.03%) and the total
surrounding water area is 35,473 hectares (98.97%).1063 (Figure 7.4) Marine national park
matters are generally managed by the ROC government. Since the site of the SPMNP is
in Penghu County, the Penghu County Government is also a participating authority in
SPMNP matters.

See section 7.3.2.
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1024.
1062
World Oceans Day: Background (10 February 2015) United Nations
<http://www.un.org/en/events/oceansday/background.shtml>.
1063
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1024.
1060
1061
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Figure 7.4: Map of four islets and their surrounding oceans of the South Penghu Marine
National Park 1064
The SPMNP has significant geographic, ecological, and cultural values.1065 Since
the Penghu islands consist of volcanic islands which were formed by the movements of
tectonic plates, and shaped by wave and wind erosion, the marine area of the SPMNP has
rich biodiversity. The coastal area of the SPMNP has unique topographical features of
basalt-column formations.1066 They feature traditional settlement structures related to the
Neolithic era in Taiwan, and ‘terraced CaiZhai farms’ for agriculture.1067

Conservation of the Marine Ecosystem: The Four Islands of Penghu National Park Plan (1
September 2016) Construction and Planning Agency, Ministry of the Interior, the Republic of China
<http://np.cpami.gov.tw/youth/index.php?option=com_content&view=article&id=4660:conservation-ofthe-marine-ecosystemthe-four-islands-of-penghu-national-park-plan&catid=77:topics&Itemid=97>
1065
核定計畫: 澎湖南方四島國家公園計畫 [Author's trans, Approval Plan: the South Penghu Marine
National Park Plan, 2014] ROC Executive Yuan, Executive Yuan Doc No:1030010925
1066
About Penghu: Geographic Location (15 February 2015) Penghu National Scenic Area
Administration, Tourism Bureau, Ministry of Transportation and Communications, Republic of China
(Taiwan) <http://www.penghu-nsa.gov.tw/english/AboutPenghuEng/AboutPenghu01eng.htm>.
1067
Introduction to the Southern Penghu Four Islands (15 February 2015) Available from
<http://np.cpami.gov.tw/>.
1064
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The SPMNP is the most recent marine national park in the ROC. The next section
reviews the processes of the creation of the SPMNP, the design of its zoning strategies,
and other recent developments.

7.3.1 The Processes for the Creation of the South Penghu Marine National Park

The process of establishing the SPMNP had three phases: assessing the necessity to
establish the SPMNP, considering the possibility of establishing the SPMNP, and
preparing for the designation of the SPMNP. 1068 The new marine national park was
publicly announced after the site was selected and all management strategies were
adopted.
As a result of the bureaucratic governance system, key proposals needed approval
from relevant agencies at all levels. The governance levels for SPMNP, ranging from the
highest to the lowest, are the Executive Yuan, and the Ministry of the Interior including
the National Park Division, the National Planning Commission, and the Marine National
Park Headquarters. The lowest rank of marine national park governance is the local
government, the Penghu County Government.

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, '澎湖南方四島國家公園計
畫辦理情形' (ROC Marine National Park Headquarters, 2014) [Author's trans, 'The Progress Report on
Implmentation of the South Penghu Marine National Park Plan 2014']
<http://www.ey.gov.tw/Upload/RelFile/27/712893/b277f7f2-951a-4e36-8d60-7a4a6c66eee6.pdf>, 4.
1068
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7.3.1.1 Evaluating the Necessity to Establish the South Penghu Marine National Park
The idea of designating a new marine park in the south Penghu was articulated in
December 2006 when the Executive Yuan approved the Dongsha Atoll Marine National
Park Planning Book and Map (DAMNP draft). During the proclamation of the DAMNP,
the Executive Yuan requested the National Park Division to investigate ecological,
geographical, and human cultural impact to assess the feasibility and need to establishing
the SPMNP.1069
In February 2008, a three-week period of low sea temperature caused significant
damage to the marine ecosystems in Penghu Islands.1070 This natural disaster provided
the motivation to undertake an ecological impact assessment on a marine national park in
the south Penghu Islands. Resource assessments commenced in December 2009.1071

7.3.1.2 Assessing the Feasibility of Establishing the South Penghu Marine National
Park
Based on data and research results from ecological and scientific assessments during
the evaluation phase, the 89th meeting of the National Planning Commission adopted the
South Penghu Marine National Park Establishment Feasibility Evaluation and Boundary
Delimitation draft on 17 November 2010.1072 Members agreed to support the designation
of the SPMNP for natural and cultural resource conservation and preservation

Ibid.
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, '澎湖南方四島海洋國家公
園計畫書(草案) ' (ROC Marine National Park Headquarters, 2013) [Author's trans: 'The South Penghu
Marine National Park Draft Plan and Map'] Available from <http://cpabm.cpami.gov.tw/>, 36.
1071
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1068.
1072
Republic of China (ROC) (Taiwan) National Park Planning Commission, '國家公園計畫委員會第 89
次委員會議紀錄' (ROC National Park Planning Commission, 17 November 2010) [Author's trans,
'Minutes of the 89th General Meeting of National Park Planning Commission 2010'] Taipei, ROC
<http://www.cpami.gov.tw/chinese//filesys/file/chinese/committee/np/20101129135305644.pdf>, 6.
1069
1070
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purposes.1073 Accordingly, the Executive Yuan published Executive Yuan Letter TW No.
1010121882 on 30 January 2012 to announce the government’s decision to establish the
SPMNP.1074

7.3.1.3 Preparation for the Proclaiming of the South Penghu Marine National Park
The Marine National Park Headquarters held an administrative meeting on 11 April
2012 with relevant agencies to discuss matters related to the establishment of the SPMNP.
A number of meetings were organised in 2012 in preparation for the proclamation of the
SPMNP. These included a meeting to delimit no-take zones which was organised by the
Penghu County Government in April 2012 and meetings and consultations between the
Marine National Park Headquarter and local representatives in July 2012. In addition,
meetings with elementary and secondary school students and workshops with school
teachers for educational and promotional purposes were held by the Marine National Park
Headquarters in September 2012.1075
There were four local public hearings held by the Marine National Park
Headquarters in March 2013 for the purpose of discussing the creation of draft zoning
strategies with stakeholders, and receiving feedback and opinion from participants. The
draft zoning strategy for the SPMNP (Figure 7.5 and Figure 7.6) was produced and
became part of the contents of the draft South Penghu Marine National Park Planning
Book and A Planning Map (draft SPMNP Planning Book and Planning Map) on 17 April
2013 and was submitted to the National Planning Commission for deliberation.

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1061.
Ibid.
1075
National Parks of Taiwan Digital Archive, History of the Development of the Marine National Park
Headquarters (12 February 2015) National Parks of Taiwan Digital Archive
<http://npda.cpami.gov.tw/tab8/web8_page1.php?park=G&ct=72>.
1073
1074
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Figure 7.5: The draft planning map for the South Penghu Marine National Park1076

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, '澎湖南方四島海洋國家公
園計畫書(草案): 公展計畫書 ' (ROC Marine National Park Headquarters, 2013) [Author's trans: 'The
South Penghu Marine National Park Draft Plan and Map: for the public exhibition'] Available from
<http://www.marine.gov.tw> 217. English on the Figure 7.5 is added by the author.
1076
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Figure 7.6: The detailed draft planning map for the South Penghu Marine National
Park1077
The National Planning Commission organised an ad hoc group to review the draft
SPMNP Planning Book and a Planning Map. This ad hoc group held two review meetings
on 20 May 2013 and 17 to 19 June 2013 and provided feedback to the Marine National
Park Headquarters. At the 105th meeting of the National Planning Commission on 16
August 2013, the draft SPMNP Planning Book and a Planning Map were passed by the
National Planning Commission, clearing it for submission to the Executive Yuan for
approval.1078

ibid. English on the Figure 7.6 is added by the author.
Republic of China (ROC) (Taiwan) National Park Planning Commission, '國家公園計畫委員會第
105 次委員會議紀錄' (ROC National Park Planning Commission, 18 October 2013) [Author's trans,
'Minutes of the 105th General Meeting of National Park Planning Commission 2013'] Taipei, Republic of
China <http://www.cpami.gov.tw/chinese//filesys/file/chinese/committee/np/np1021018.pdf>, 1.
1077
1078
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The draft planning map was published on 30 August and was made available for
public consultation until 30 September 2013.1079 The feedback focused on changing the
terminology of the local sites on the draft SPMNP Planning Book and a Planning Map,
developing marine ecotourism, maintaining transportation between islets, and ensuring
traditional marine uses. 1080 It was a relatively brief period and there were no significant
requests for making changes in the final planning map. A possible reason was that public
consultation was undertaken at the beginning stages of drafting the zoning map. As shown
in section 7.3.1.2, the members of the National Planning Commission had been consulted
before the official discussion of the proposed start of a new marine national park. The
head of the Marine National Park Headquarters had visited local communities to ascertain
their attitudes toward creating a new marine national park and the opinions provided by
the locals were integrated into the draft zoning plan. 1081 Therefore, there were few
challenges to the passing of the draft zoning map.
At the meeting on 10 March 2014, the Executive Yuan requested that the SPMNP
be managed under the Marine National Park Headquarters, instead of establishing a new
headquarter for the SPMNP.1082 In June 2014, the South Penghu Marine National Park
Planning Book, which included the final planning map, (Figure 7.7 and Figure 7.8)
entered into force under the name of South Penghu Marine National Park Plan (SPMNP

1079

公告辦理「澎湖南方四島海洋國家公園計畫書(草案)」公開展覽 [Author's trans, Announcement

of the exhibition of the SPMNP draft zoning plan, 2013] ROC Marine National Park Headquarters, 營海
保字第 10267812532 號
1080
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, 'A Summary Report of
Public Opinions During Public Consultation of the Spmnp Draft Plan (澎湖南方四島海洋國家公園計畫
書(草案)公開展覽期間人民陳情案件綜理表)' (ROC Marine National Park Headquarters, 2014)
<http://marine.cpami.gov.tw/chinese/filesys/file/01_chinese/news/20130830/20140107.pdf>
1081
A phone interview with a specialist, Mr. Wu, Dai-Ying, in the Conservation Research Sector of the
Marine National Park Headquarters on 23 August 2016.
1082
核定計畫: 澎湖南方四島國家公園計畫 [Author's trans, Approval Plan: the South Penghu Marine
National Park Plan, 2014]; Republic of China (ROC) (Taiwan) Marine National Park Headquarters,
above n 1024.
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Plan).1083 The SPMNP was officially announced. The Marine National Park Headquarters
became the main administrative authority for maintaining, managing and enforcing the
SPMNP.1084

Figure 7.7: The final planning map for the South Penghu Marine National Park1085

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1040.
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1024; Republic of
China (ROC) (Taiwan) Marine National Park Headquarters, above n 1040, 7.
1083
1084

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1040, 157. English
on the Figure 7.7 is translated added by the thesis author.
1085
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Figure 7.8: The detailed final planning map for the South Penghu Marine National
Park1086

7.3.2 The Design of Zoning Strategies for the South Penghu Marine National Park
Under the regime of the National Park Law, zones in a national park (including
marine national parks) are classified as one of five categories. They are existing use areas,
recreational areas, cultural/historic areas, scenic areas, and ecological protected areas.
In the SPMNP, the zoning strategies are written in the SPMNP Plan.1087 As the SPMNP
covers coastal areas and water areas, its zoning plan is divided between terrestrial and
water areas.1088
In the whole area of the SPMNP, activities such as selling and taking protected
animals, plants, and artefacts, collecting marine living resources without permission,

Ibid, 154. English on the Figure 7.7 is translated added by the thesis author.
Ibid, 153.
1088
Ibid.
1086

1087
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damaging the marine environment and coral reef ecosystems, chartering without
permission, and other activities that violate conservation values are punishable by
monetary penalties.1089
Regarding terrestrial zoning strategies, current villages in the north of Siyuping,
south of Dongyuping, east of the Dongjiyu, and south of Sijiyu are declared as ‘existing
use areas.’ 1090 These ‘existing use areas’ are designed for conserving the culture of
traditional villages. In addition, the locations of basalt-column geographical formations
are designated as ‘scenic areas.’ Since the objectives of scenic areas are to preserve
natural scenery and develop tourism at the same time, a daily quota for tourists visiting
the SPMNP is applied in these scenic areas. The maximum number of visitors per day to
scenic areas in the Dongjiyu and Sijiyu is 100 people. In the ‘scenic areas’ in Dongyuping
and Siyuping, the limit for the total number of visitors per day is 30 people.1091
In terms of marine zoning strategies, ‘marine ecological protected areas’ cover 0.2%
of SPMNP water areas. They are situated in the water areas north of Siyuping. These
areas are designed mainly for conserving coral reef ecosystems. Most activities and access
are prohibited, except those allowed for academic, public safety, and national park
maintenance purposes.1092
‘Marine scenic areas’ cover 46.31% of water areas and are located near the shores
of Dongyuping, Siyuping, Dongjiyu, and Sijiyu islets. These type of areas are for

違反澎湖南方四島國家公園區域內禁止事項裁處罰鍰數額表 [Author's trans, Financial Penalties
for Prohibited Activities Violations in the South Penghu Marine National Park, 2015] ROC Marine
National Park Headquarters, Construction and Planning Agency of Ministry of the Interior Doc
No:1040801763 .
1090
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1024.
1091
潘佳修, 南方有四島 [Author's trans, Four islands in the South] National Geographic
<http://www.ngtaiwan.com/8506>.
1092
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1070, 147; Republic
of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1068, 6.
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protecting unique ocean natural sceneries. Permitted activities include academic surveys,
ships bringing tourists for diving, snorkelling and sightseeing. Bottom gill net fisheries
are only allowed in certain seasons within one nautical mile of these four islets.1093
‘Marine recreational areas’ cover 0.07% of SPMNP water areas. They are located in
the coastal areas of four islets. Diving, snorkelling and sightseeing activities are permitted.
Bottom gill net fisheries are only allowed in certain seasons within one nautical mile of
these four islets.1094
‘Marine existing use areas’ cover 52.39% of SPMNP water areas within the breadth
of one to two nautical miles of the coast line of these four islets. Existing marine user
activities are allowed except commercial fishing and rare marine creature harvesting.
Construction of facilities is allowed.1095
‘Marine existing use areas’ fully overlap with fisheries conservation zones which
are managed under the Fisheries Act. The Penghu County government designated the
surrounding waters of four islets with a maximum breath of two nautical miles as fisheries
conservation zones before the establishment of SPMNP. 1096 There are two types of
fisheries conservation areas in SPMNP: bottom gill net prohibited areas and no-take areas.
(Figure 7.9) Since the legal basis of fisheries conservation areas is the Fisheries Act,

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1070, 150; Republic
of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1068, 6.
1094
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1070, 150; Republic
of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1068, 6.
1095
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1070, 150; Republic
of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1068, 6.
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公告辦理「澎湖南方四島海洋國家公園計畫書」於本部、澎湖縣政府、澎湖縣萬安鄉公所及
海洋國公園管理處公告欄公告，並自民國 103 年 6 月 8 日起生效 [Author's trans, Announcement of
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the Commencement of the SPMNP Zoning Plan into Force on the 8th of June in 2014, 2014] ROC
Ministry of the Interior, 台內營字第 1030805438 號
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instead of the National Park Law, these areas are not shown in the zoning plan of the
SPMNP.

Figure 7.9: Map of fisheries conservation zones in the South Penghu Marine National
Park1097
The overall zoning plan is shown on Table 7.2. The zoning plan outlines the
protection levels of marine ecological protected areas and marine scenic areas. The
protection is the highest and is mainly for conservation purposes. The major difference is
that the marine ecological protected areas is for conserving reefs while the marine scenic
areas are for protecting unique natural marine scenery and allows certain types of
recreational activities.

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1040, 121. English
on the Figure 7.7 is translated added by the thesis author.
1097
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Table 7.2: The zoning plan for the South Penghu Marine National Park
Zones
Terrestrial scenic
areas
Terrestrial existing
use areas
Marine ecological
protected areas

Percentage
0.89%

Marine recreational
areas

0.07%

Marine scenic areas
(fully overlapped with
fisheries conservation
zones)

46.31%

Existing use marine
areas

52.39%

0.15%
0.2%

Marine activities
A daily quota for tourists visiting the
SPMNP is applied
Protected natural resources are not allowed for
use.
Most activities and access are prohibited,
except activities for academic, public safety,
and national park maintenance purposes.
Permitted diving, snorkelling and sightseeing
activities are allowed. Bottom gill net
fisheries are only allowed in certain seasons
within one nautical mile of these four islets.
Permitted academic surveys, ships bringing
tourists for diving, snorkelling and
sightseeing are allowed under the National
Park Law.
Bottom gill net prohibited in surrounding
waters of four islets with a maximum breath
of two nautical miles. No extractive activities
are allowed in no-take areas under the
Fisheries Act.
Existing marine user are allowed except
commercial fishing and rare marine creature
harvesting. Permitted construction of
facilities are allowed.

7.4 Analysis of MPA-based Environmental Justice in the South Penghu Marine
National Park
The analytical framework for MPA-based environmental justice was analysed in
Chapter Five and is applied in this Chapter to evaluate the extent of environmental justice
considerations incorporated into the creation of the SPMNP and the design of its zoning
strategies. This Chapter presents a second case study which assists in the examination of
the marine environmental justice for MPA in the SPMNP. The following analysis also
includes an assessment of how environmental justice can be improved in the SPMNP.
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Usually, the most affected people in MPA management are marine economic users.
However, since the scope of the SPMNP covers coastal land areas and their surrounding
waters, the main group of affected people are not only marine economic users, but also
local residents. Thus, the key stakeholders in the SPMNP are residents of coastal villages,
fishers, and people involved in the tourism industry. In addition, authorities which
administer SPMNP matters are sectors of the Executive Yuan: the Marine National Park
Headquarters, the National Park Division, the National Planning Commission, the
Construction and Planning Agency, and the Ministry of Interior. Disagreement and
conflict must be included among authorities and stakeholders in MPA management. The
proposed analytical framework of MPA-based environmental justice addresses
procedural justice in the process of MPA creation and distributive justice in the design of
zoning strategies. Thus, it aims evaluate procedures used in the case study to mitigate
conflicts and improve current management effectiveness.

7.4.1 Procedural Justice
‘Procedural justice’ is a form of justice in the decision-making process that can be
achieved through a ‘legitimate procedure,’ as discussed in section 2.2.3.2. Chapter Five
proposed several principles to form a ‘legitimate procedure’ that are analysed as forming
part of the evaluation criteria in MPAs as presented in section 5.2; ie: (1) public
participation, which is composed of three elements: participation at the partnership level,
access to information, and access to justice, and (2) an ecosystem approach.
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7.4.1.1 Public Participation
Public participation is a mechanism that helps to improve decision-making processes
in MPA management. Its three elements: public participation at the minimum rung of
partnership, access to information, and access to justice are applied here as criteria to
assess the extent of procedural justice in SPMNP selection and design processes.

7.4.1.1.1 Public participation at the minimum rung of partnership of the citizen power
level
The ‘partnership level’ on the Arnstein’s ‘ladder of citizen participation’ 1098 is
identified in the thesis as the necessary degree of involvement by stakeholders to ensure
just processes in the creation of MPAs. If MPA authorities are willing to create
partnerships with stakeholders, they may achieve procedural justice in the establishment
of MPAs.1099
However, the degree of public participation in the ROC marine national park
management and regulatory system is apparently at ‘the rung of consultation.’ There are
representatives of stakeholders and experts in geology, biology, land planning and
humanities, and representatives of aboriginal people, among members of the National
Planning Commission. 1100 This shows that the experts’ opinions are included in the
creation of marine national parks. As a result of their representation in the National
Planning Commission, the degree of public participation in the ROC’s marine national

Arnstein, above n 251, 217.
Further discussion sees Chapters Five and Six.
1100
Republic of China (ROC) (Taiwan) Construction and Planning Agency, above n 1044; Republic of
China (ROC) (Taiwan) National Park Planning Commission, '國家公園計畫委員會第 103 次委員會議
紀錄' (ROC National Park Planning Commission, 16 August 2013) [Author's trans, 'Minutes of the103rd
General Meeting of National Park Planning Commission 2013'] Taipei, ROC
<http://www.cpami.gov.tw/chinese//filesys/file/chinese/committee/np/np103.pdf>, 4.
1098
1099

319

park regulatory system is higher than the bottom level of Arnstein’s ladder. However, the
National Park Law and the Enforcement Rules of the National Park Law do not require
application of a public participation mechanism to create marine national parks. There is
no regulation to ensure that the government consider participants’ feedback. The invited
participants are required to leave the meeting after finishing their presentations.1101 In
other words, stakeholders and marine users can express their opinions in the meeting, but
they do not have the right to have them taken into account. Their influence on the final
decision is therefore limited. Nevertheless, the ROC government’s one-year plan, entitled
Increasing the quality of public service in marine national parks in 2014, highlights
public engagement in the three main objectives of the Marine National Park Headquarters:
increase efficiency in responding to people’s requests, enhance the variety of educational
forums to increase public awareness of marine conservation, and train more professional
marine experts.1102 These objectives affirm that MPA authorities are more focused on
training people and providing relevant marine conservation information. At this point in
time, however, the degree of public participation in the ROC marine national park
regulatory system is located at the rung of ‘consultation’ on the tokenism level.
The level of actual public participation in the creation of the SPMNP was in fact
higher than in the regulatory system. The timeline for the creation of the SPMNP showed
that there were three major periods of public participation: a period of assessing the
necessity and feasibility of building a new marine national park in the South Penghu islets
in 2010, a preparation phase leading up to the proclamation of SPMNP in 2012, and a

Republic of China (ROC) (Taiwan) Construction and Planning Agency, above n 1044.
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, '海洋國家公園管理處 103
年度提升服務品質執行計畫' (ROC Marine National Park Headquarters, 2014) [Author's trans: 'Action
Plan for Improving Service Quality at Marine National Park Headquarters in 2014']
<http://marine.cpami.gov.tw/chinese/filesys/dlarea/1162/file1.pdf>, 3.
1101
1102
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period of deliberation on the draft SPMNP Planning Book and Planning Map during the
meetings of the National Planning Commission in 2013. 1103 The timeline shows that
government officials consulted local people and stakeholders at the beginning stage of
zoning the SPMNP. However, the SPMNP participants in the decision-making processes
were individuals who were not as well enough organised to participate as groups at the
rung of partnership. 1104 Therefore, the level of public participation in the creation of
SPMNP is at the ‘placation’ rung. Public opinions were more effectively delivered than
at the ‘consultation’ rung, but there was no clear regulatory mechanism to ensure that the
participants had rights to make the final decisions.

7.4.1.1.2 Access to information
Authorities in the ROC who are responsible for managing marine national parks are
required by law to publish relevant documents. Article 7 of the National Park Law
provides that decisions regarding the declaration, alteration and abolition of national
parks shall be subject to public notice.1105
In the process of creating the SPMNP, ‘access to information’ had been evident in
three areas: the types of documents which the government released, the variety of
methods available to access the information, and the presence of adequate information
featuring the ecosystem approach. Firstly, progress reports, minutes of public hearings,
reports of public consultations or complaints against the creation of the SPMNP were
released to the public and remain available. For example, the progress report of the

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1068, 4; National
Parks of Taiwan Digital Archive, above n 1075.
1104
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1068, 4
1105
國家公園法 2010 [National Park Law 2010], art 7.
1103
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SPMNP is available on the Executive Yuan website.1106 Implementation policies, such as
the SPMNP Plan,1107 are also available for public access. Meeting minutes of the National
Planning Commission1108 and a summary report of public opinions collected during the
period of public consultation of the SPMNP draft plan are also available for the public to
access.1109 The accessibility of this information shows a high level of transparency by the
authorities.
The methods to deliver information to the public are varied. To help increase the
accessibility of SPMNP information, the Penghu County government disseminated
SPMNP information in diverse ways based on the features of the local culture and
different occupational groups. Generally, SPMNP documents can be accessed on official
websites and authorities’ online databases. Providing access to information online might
not work effectively in communities with limited access to internet service. The Penghu
County government, therefore, created alternative means to increase the accessibility of
information. For example, the Penghu County government posted SPMNP information
through the local newspaper 1110 and the Marine National Park Headquarters and the
Penghu County Government also held a range of activities to disseminate information to
different groups of stakeholders and local residents. For example, they organised public
hearings for fishers and distributed SPMNP publications to school teachers and students.
They also undertook field activities for coral reef assessment with fishers and people
concerned with SPMNP matters.1111 For those interested in receiving more information

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1068.
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1040.
1108
Republic of China (ROC) (Taiwan) National Planning Commission, Meeting Minutes of the National
Planning Commission (12 February 2015) ROC National Planning Commission, Available from
<http://www.cpami.gov.tw/>.
1109
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1080.
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Republic of China (ROC) (Taiwan) National Park Planning Commission, above n 1108.
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about the SPMNP, consultations with specialists and experts were made available in the
Marine National Park Headquarters and the Dong-Ji Visitor Centre.1112

7.4.1.1.3 Access to justice
‘Access to justice’ is another mechanism to help achieve just MPAs. Its application
is twofold. From a legal perspective, ‘access to justice’ mechanism used a court system
to promote environmental justice conflicts. From a political perspective, the mechanism
provides legal rights for the public to ensure knowledge of decisions, to avoid violations
of access to information, and promote public participation obligations in decision-making
processes.1113
In the ROC, ‘access to justice’ is neither embodied in the National Park Law nor
other marine national park related laws. However, both functions of ‘access to justice’
are supported in other laws.
Legal conflicts concerning marine park matters, like other juridical issues, are
addressed either in the administrative court,1114 or the general court.1115 The general court
is composed of three levels of courts: Supreme Court, High Courts, and a local court of
each county.1116 Thus, conflicts between SPMNP marine users or violation of civil and
criminal laws within the SPMNP can be addressed through the general court. Currently,

Dong-Ji Visitor Centre is the SPMNP local administration office. Republic of China (ROC) (Taiwan)
Marine National Park Headquarters, above n 1024.
1113
The United Nations Economic Commission for Europe (UNECE) Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
1998, art 9; Ebbesson et al, above n 436, 76; Brisman, above n 440, 293-294.
1114
The Administrative Court Organization Act was adopted in 1932, and lately amended in 2011. See 行
政法院組織法 2011 [Administrative Court Organization Act 2011] (Republic of China (Taiwan)).
1115
The General Court Organization Act was adopted in 1932, and lately amended in 2015. See 法院組
織法 2015 [General Court Organization Act 2015] (Republic of China (Taiwan)).
1116
Ibid, art 1.
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there is no record of civil or criminal law cases in relation to the SPMNP. This may be
because the SPMNP has only been recently designated. Few implementation activities
have been undertaken and therefore there are yet to be any reported violations of the laws.
Citizens also have a right to access justice when they are confronted with
inappropriate or unjust implementation of SPMNP decisions. The administrative court,
which is based on the Administrative Litigation Act of 2014 and the Administrative
Procedure Act of 2014, is designed to address violations of laws by governmental
authorities. 1117 These laws were enacted to protect citizens’ rights and interests by
ensuring that all administrative decisions are produced and implemented in a fair,
transparent, and democratic process according to the law.1118 The administrative court is
composed of three levels of courts: from the lowest to the top level, a District Court in
each county,1119 a High Administrative Court in some major cities,1120 and the Supreme
Administrative Court.1121
In summary, access to justice in marine national park matters is embedded into the
ROC courts. Although the National Park Law does not have an apparent ‘access to justice’
mechanism, a right to access justice is incorporated in other laws. Thus, people have a
right to access justice in relation to violations of SPMNP management and regulations.
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行政法院組織法 2011 [Administrative Court Organization Act 2011], art 7.

Administrative Litigation Act was adopted in 1932, and lately amended in 2014. See 行政訴訟法
2014 [Administrative Litigation Act 2014] (Republic of China (Taiwan)); The Administrative Procedure
Act was adopted in 1999, and lately amended in 2014 行政程序法 2014 [Administrative Procedure Act
2014] (Republic of China (Taiwan)).
1119
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7.4.1.2 Ecosystem approach (ecological impact assessment)
The ecosystem approach has many dimensions. In MPAs, it is often shown by
undertaking ecological impact assessments which study the features and vulnerabilities
of the ecosystems at selected sites.
There are often ecological-based principles for selecting a new MPA. The criteria in
the National Park Law include an area with unique landscapes, representative ecological
systems, habitats with significant biodiversity, or an area with important cultural
heritage.1122 Among these criteria, representative ecological systems and habitats with
significant biodiversity need to be identified during investigations on marine ecosystems.
In addition, the Marine National Park Headquarters has placed the conservation of marine
ecosystems as one of its major objectives in the management of marine national parks.1123
Thus, the ecosystem approach to management is applied in the process of evaluating the
need to create a new marine national park.
The SPMNP ecological impact assessment was a part of the SPMNP Plan.1124 The
Marine National Park Headquarters requested two non-governmental organisations to
conduct ecological impact assessments as reference studies to identify the need to
establish a new marine national park in the south Penghu area.1125 One of the assessments
was undertaken by the National Park Association. It established a database on the
distribution of coastal vegetation and animals in the area.1126 Another survey, entitled
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國家公園法 2010 [National Park Law 2010], art 6.

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1061.
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1040.
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年報' (ROC Marine National Park Headquarters, 2009) [Author's trans: '2009 Annual Report of the
Marine National Park Headquarters'] <http://marine.cpami.gov.tw/chinese/filesys/dlarea/219/file2.pdf>,
14.
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‘Marine resource assessment in south Penghu’, was conducted by the Taiwanese Coral
Reef Society. This project investigated the types and quality of coral reef ecosystems in
the surrounding waters of southern Penghu.1127
Proper ecological impact assessments should focus on a suitable scale for location
of marine areas. Chapters Five and Six suggested that the scale of the study should be
proportionate to the proposed MPA, and the study area should be the site of the
prospective MPA.1128
In the SPMNP ecological impact assessments, the status of biodiversity and
ecosystems in terrestrial and marine areas of Dongjiyu, Sijiyu, Dongyuping, and Siyuping
islets were investigated. These assessments also undertook research in marine species,
habitats, life cycles of species, and impacts of currents which are key components of
marine ecosystems. They revealed a significant variety of domestic terrestrial and marine
species in this area, further demonstrating the need to establish the SPMNP.1129 There are
approximately 203 types of fish species in waters surrounding the four southern islands
of Penghu Islands,1130 and around 150 types of coral reef species of the Scleractinia.1131
In addition, following the direction of the Kuroshio Current, the distribution of marine
invertebrate larval is concentrated in the waters surrounding Dongjiyu, Sijiyu,
Dongyuping, and Siyuping islets.1132 In 2008, the surrounding waters of South Penghu
encountered negative impacts from cold currents. Studies indicated that coral reefs above
20-metre depth were damaged significantly. The estimated ecological and economic

Taiwanese Coral Reef Society, 'Marin Resource Assessment in South Penghu' (ROC Marine National
Park Headquarters 2009) <http://marine.cpami.gov.tw/english/filesys/dlarea/.../file1.doc>.
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See Chapters Five and Six.
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losses were 1660 tons of agricultural products in coastal areas, 137 tons of dead fish in
the intertidal areas, and damaged coral reefs in water areas.1133 The ecological impact
assessment provided information to prove that South Penghu coastal and marine areas
should be conserved since they have representative coral reef ecosystems, are a hotspot
of biodiversity, and are also vulnerable to national disasters.1134

7.4.2 Distributive Justice
Distributive justice in the context of MPAs is about equitable allocation of benefits
and costs. In MPA management, the conservation burdens and benefits are the main
objects to be distributed. MPA conservation burdens include economic loss of fisheries
and limited access to oceans. MPA conservation benefits include profits from the
development of tourism and conservation.1135 In order to reach a fair allocation, diverse
methods to distribute MPA conservation burdens and benefits have been identified in
Chapter Five. These methods include (1) sustainable development mechanisms featuring
with socio-economic impact assessments (SIA), (2) compensation measures, and (3) user
pays.
The main ROC administration which manages the distribution of MPA conservation
burdens and benefits in the SPMNP is the Marine National Park Headquarters. The other
upper authorities, including the National Park Division, the Construction and Planning
Agency, and the Ministry of Interior, which supervise the Marine National Park
Headquarters, also have power to develop policies related to distribution of resources.

Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1070, 36.
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, above n 1040, pt 3.
1135
See Section 5.2.
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7.4.2.1 Sustainable Development
The principle of sustainable development as a goal of policy assists to remind
decision-makers about the importance of balancing development and conservation, intraand inter-generational equity, as discussed in sections 3.2.2.1.4, and 5.2.3.1.2. The ROC
Sustainable Development Policy Guide is a key instrument for the development of its
marine policy. Since ROC is composed of islands and has a high population destiny, its
society is vulnerable to natural disasters. Consequently, making a sustainable national
plan becomes important.

1136

In order to have a sustainable society, conserving

biodiversity, developing the economy, establishing welfare and creating a clean living
environment are limited national policies.1137 Accordingly, ROC marine resources and
environmental management incorporates the concept of sustainable development.
Further, the principle of sustainable development can be applied partly through
socio-economic impact assessments which study the socio-economic impacts of the
creation of MPAs for helping achieve intra- and inter-generational equity, as shown in
sections 3.2.2.1.4, and 5.2.3.1.2. The findings of the assessments are important references
for MPA decision-makers when designing zoning plans. A proper SIA should provide
socio-economic information about all affected groups of marine users and stakeholders.
The information assists decision-makers to understand the interests and needs of different
groups of people and help them to make fairly intra-generational distribution of MPA
conservation values and burdens. An ideal SIA also provides information regarding last
socio-economic development and expectations for the future. This type of information
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allows decision-makers to consider inter-generational equity in MPA conservation, as
discussed in sections 3.2.2.1.4 and 5.2.3.1.2.
In the SPMNP, the importance of sustainable development can be found in socioeconomic impact assessments which are a part of the SPMNP Plan.1138 Financial benefits
from inshore fishing activities were formed to be the main contributions to the local
economy. There were few tourism activities within the SPMNP because most of these
services were provided by Makung City of Penghu County. 1139 Regarding socioeconomic development, the SPMNP Plan is concentrated on investigating the future of
the tourism industry by reviewing the recorded number of tourists in Penghu County and
the projected number of visitors after the creation of the SPMNP. 1140 This research
finding provided a reference for designing regulations for SPMNP. A proper
socioeconomic impact assessment should also provide information on the status of social
and economic life, the possible impacts from MPAs, and anticipated future development.
However, the SPMNP socio-economic assessment did not provide information on how
the establishment of the SPMNP will affect fishermen, nor the future development of
fisheries in Penghu County.

7.4.2.2 Compensation Measures
Compensation procedures are provided for in Article 10 of the National Park Law
and Article 7 of the Enforcement Rules of the National Park Law. If damage and
economic loss of crops, trees, bamboo or other structures are caused as a result of

核定計畫: 澎湖南方四島國家公園計畫 [Author's trans, Approval Plan: the South Penghu Marine
National Park Plan, 2014], pts 4, 5, and 9.
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decisions for a new national park and the creation of a new park, administrative authorities
should provide financial compensation to stakeholders. The amount of compensation
should be based on an agreement between the stakeholders and administrative
authorities.1141 Although the national park regulatory system is designed for managing
terrestrial-based national parks, it is also applied to the creation and management of
marine national parks. Therefore, both of these Articles are applied in marine national
park management.
In the SPMNP case, compensation measures are unclear. Local residents and
fishermen are generally afflicted with conservation burdens. The population in south
Penghu is very small at approximately 1,000 residents. 1142 The majority of them are
fishers since the area consists of islets without diverse economic activities. 1143 Most
fishing activities are coastal fisheries and operate in waters of approximately 20 metres
depth.1144 In the SPMNP zoning strategies, no-take zones cover nearly all of the coastal
areas, including marine scenic areas (fully overlapped with fisheries conservation zones)
where there were before fishing zones for fishers. Hence fishers’ income could be reduced
as a result of fewer or smaller fishing zones. They need to navigate beyond the edge of
no-take zones to fish; thus, the cost of fishing activities would increase. The livelihood of
other local residents has also been altered since the SPMNP covers coastal zones of the
South Penghu. Private lands within a national park may also be demarcated by
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governments for park management purposes.1145 Landlords will receive compensation if
their lands are demarcated,1146 but they may not be willing to sell their land.
The Marine National Park Headquarters support local development by providing
financial support for traditional religious and cultural events, such as services in the
Dongjiyu Temple.1147 This compensation measure for the local resident communities is
focused on encouraging the communities to organise cultural events in order to increase
community involvement and improve tourism. However, for fishers, compensation
measures are absent. Local fishers complain that there are no appropriate measures to
reallocate fisheries after the proclamation of no-take zones within the breadth of three
nautical miles beyond the coastline and there are also no details regarding how no-take
zones work. 1148 Once no-take zones were proclaimed, fishers received conservation
burdens without any compensation.
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South Pengh Marine National Park] 8 Feberuary2012 <http://e-info.org.tw/node/73904>.
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7.4.2.3 User Pays

The principle of ‘user pays’ is a mechanism that partly supports the expenses of
maintaining an MPA and provision of compensation. A ‘user pays’ policy requests people
who use the MPA to pay for their access and use of the environment and resources. It is
argued that this measure will help reach fair allocation among users.
In the SPMNP example, provisions for ‘user pays’ are not included in the National
Park Law and the Enforcement Rules of the National Park Law.1149 In practice, ‘user pays’
has also not been adopted in SPMNP management. For example, entry into the SPMNP
is free.1150 Possible reasons are that firstly the SPMNP has only recently been announced,
so management mechanisms have not yet been well developed. Secondly, interests of
resource users such as fisheries on the SPMNP have not been considered during the
creation of the SPMNP, as described in section 7.3, so the concept of ‘user pays’ has not
been developed.

Overall, in the analysis of distributive justice in the SPMNP, compensation measures
and sustainable development (with SIA) concerns are found in the ROC marine national
park regulatory system. However, the implementation of these two measures may be
deemed insufficient, as a ‘user pays’ mechanism is absent and socio-economic impacts
on fishers were not assessed or taken into account.

國家公園法 2010 [National Park Law 2010]; 國家公園法施行細則 1983 [Author's trans,
Enforcement Rules of The National Park Law 1983].
1150
Republic of China (ROC) (Taiwan) Marine National Park Headquarters, 問至澎湖南方四島國家公
園旅遊要收費嗎？ (9 February 2015) [Author's trans, FQA: Is There Any Entry Fee Applied to South
Penghu Marine National Park?] ROC Marine National Park Headquarters, Available from
<http://marine.cpami.gov.tw>.
1149
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7.4.3 Synthesis
An evaluation of the adequacy of environmental justice in the SPMNP has been
conducted based on the framework of MPA-based environmental justice. 1151 The
evaluation results from the analysis of procedural justice and distributive justice are
summed up separately below. (Table 7.3)

Table 7.3: The level of MPA-based environmental justice under the ROC National Park
Law and the South Penghu Marine National Park1152
Criteria of Justice

The degree of
procedural
justice
(MPA creation)

The degree of
distributive
justice
(The design of
zoning
strategies)

1151
1152

ROC marine
national park
regulatory
system

SPMNP

At the rung of
‘consultation’
Sufficient

At the rung of
‘placation’
Sufficient

Sufficient
Sufficient

N/A
Sufficient

Sustainable
Development
(Socio-economic
assessment)

Sufficient

Compensation

Sufficient

Insufficient as a
result of a lack of
concerns for
fisheries and their
future.
Insufficient as a
result of lack of a
compensation
mechanism for
fisheries

Public participation
1. Participation at the
partnership level
2. Access to
information
3. Access to justice
Ecosystem approach
(ecological impact
assessment)

See Chapter Five.
Source: produced by this research.
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No ‘user pays’
mechanism

User pays

No ‘user pays’
mechanism

In terms of achieving procedural justice, the creation of the SPMNP provides a more
legitimate procedure than the process of creating a new park in the overall ROC marine
national park regulatory system. The degree of public participation in the context of the
regulatory system is at the rung of ‘consultation, but in the SPMNP example it is higher
at the rung of ‘placation.’ The marine national parks are new concepts for the ROC but
they apply existing and old regulations of the National Park Law. The idea of public
participation was not developed when that Law was adopted. Accordingly, it does not
require applying any form of public participation mechanism. Taiwan is a democratic
society and the power of freedom of speech assists the introduction of public participation
into its representative democracy. Accordingly, public participation was presented in the
creation of the SPMNP. The public consultation meetings and the exhibition of the draft
plan were not required phases in the creation of a new marine park under national laws.
However, they were held when evaluating the need to create the park and assessing the
possibility of establishing the park. Regarding the access to information and access to
justice, the ROC regulatory system provides sufficient support for the public to acquire
materials about MPA matters and secure access to justice. The rights to access to
information in the period of site-selection and zoning plan design of SPMNP were secured.
The MPA authorities provided various methods for the locals and marine users to receive
information. The implementation of the access to justice in SPMNP is not clear yet since
this marine park is relatively newly established and few activities have been undertaken.
In terms of achieving distributive justice, the design of the ROC marine national
park regulatory system provides more probability of a fair allocation than the actual
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practice in the SPMNP, since the latter’s design fails against almost all criteria of
distributive justice. The SPMNP socio-economic impact assessments did not address
possible impacts on and future developments of fisheries although fishermen were the
key stakeholders. Instead, socio-economic impact assessments detailed only how tourism
will be developed and improved as an industry. Further, compensation measures were
focused on promoting local featured events, instead of the loss of fishers’ income,
including those fishers who used to operate commercial fishing in areas that are now notake zones. Since the tourism industry is often the beneficiary of MPAs, ‘user pays’ could
be utilised to balance the allocation of conservation values and costs. However, the ‘user
pays’ mechanism is absent from the regulatory system and the design of the SPMNP
zoning strategies.

7.5 Conclusion and Recommendations
The SPMNP was the second ROC marine national park to be established, but it is
the first marine national park designed for conservation, education, and sustainable
development purposes involving marine users. The area of the SPMNP covers terrestrial
zones, and their surrounding oceans, so local residents are also stakeholders in addition
to marine users. Since there is low diversity of terrestrial-based economic activities on
the islets of the south Penghu, most residents are fishers and few provide tourism services.
Thus, the SPMNP was designed as a multi-purpose MPA.
The ROC’s marine environmental policy and law are in a developmental phase.
Marine national parks are regulated under the National Park Law which has its main focus
on terrestrial national parks. The rationale of the Law has caused confusion and
difficulties in marine national park management. The application of the National Park
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Law showed its limitations at this initial phase of developing marine national park
management as the marine national park authorities and their responsibilities are not
clearly articulated. In certain situations, responsibilities of agencies sometimes overlap.
Therefore, either the National Park Law should be amended to increase its applicability
to marine parks, or a new law drafted to manage marine national park matters. These two
suggestions may help improve current marine national park management and reduce
administrative costs, as well as increase accountability. Clearer laws are necessary, so
that the MPA management regime can be improved.
The process of designating the SPMNP was carried out slightly differently from that
provided under ROC laws. The process of creating the SPMNP may be deemed to be
more procedurally just. According to the laws, the process for creating a marine national
park is firstly to prepare the proclamation of a new national park, and then to develop a
national park plan and map. In the SPMNP example, the processes of creating SPMNP
were divided into three phases: evaluating the need to create a new park in the candidate
site, assessing the possibility of establishing a new park, and preparing the proclamation
(including drafting zoning strategies). ‘Necessity’ and ‘feasibility’ should be two
important considerations before making an official announcement of a new marine park.
Identifying the ‘necessity’ helps to justify the creation of the new marine park. Marine
environmental conservation policies often restrict marine activities. Convincing marine
users of the need to conserve marine resources may help increase their understanding,
and thus, reach an agreement concerning the importance of marine protection measures.
Further, ensuring the ‘possibility’ of creating a marine park may help improve the
effectiveness of marine park management, such as through the support of stakeholders
and marine sectors.
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After reviewing the marine national park regulatory system and the process of the
creation and the design of zoning plans of the SPMNP, this Chapter has examined their
incorporation of the features of the broader concept of environmental justice. The findings
suggest that the regulatory system and the SPMNP each meet some criteria of procedural
justice, including ‘access to information’, ‘the ecosystem approach and ‘access to justice’.
However, they did not fulfil other criteria, such as public participation at the minimum
rung of partnership, sustainable development (socio-economic impact assessments),
compensation, and user pays. Therefore, three suggestions are made. Firstly, a better
public participation mechanism in the regulatory system is needed in order to reach the
rung of partnership in the degree of public participation. Stakeholders should be allowed
to create partnership with the MPA authority and collaborate with government officials
in MPA management. Secondly, the socio-economic impact assessments did not address
commercial fisher’s interests and needs, in relation to the fisheries zones. Fisheries
conservation zones were created before the declaration of the SPMNP, so the scale of
commercial fishing in the SPMNP was reduced. Thirdly a user pays mechanism and
compensation measures are not provided for in ROC laws and are similarly not found in
the SPMNP example. However, these two mechanisms are essential to ensure distributive
justice in the ROC marine national park regulatory system.
The need to establish better public participation has been recognised. One year after
the announcement of the creation of the SPMNP, the Coastal Zone Management Act was
adopted in 2015. It is the first Act with public participation provisions. Article 5 of the
Act recognises that a coastal zoning plan should be publicly displayed before it takes
effect.1153 Article 6 stipulates the need to release basic coastal zoning information to the

1153

海岸管理法 2015 [Coastal Zone Management Act 2015], art. 5.
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public.1154 As its management targets and the objectives are relevant to marine ecosystem
conservation, the Coastal Zone Management Act may be introduced to the Marine
National Park regulatory system in the future.
To conclude, this Chapter has demonstrated that the proposed analytical framework
for selection and design of an environmental justice-based MPA can be usefully applied
to the case of the SPMNP. This framework proves useful in identifying advantages and
shortcomings of the current national marine park management in the ROC and the
SPMNP. For example, the lack of public participation shortcoming identified under the
analytical framework for an environmental justice-based MPA recently has been
recognised and has been improved by the ROC government.

1154

Ibid, art. 6.
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The area of MPAs throughout the world is increasing. It is anticipated that this trend
will continue. As a result, a wide range of marine ecosystems will be conserved and
protected, more people will enjoy cleaner marine environments and marine resources will
be sustainably managed. It is generally believed that MPAs are established in the interests
of the public. However, efforts to increase the total area of MPAs have faced controversy
at the domestic level. There has been public resistance during the phases of area
designation and design of zoning strategies. This is mainly because of the potential impact
on people’s use of these marine environments.1155 This thesis proposed the integration of
a broader environmental justice approach to improve MPA designation and design
processes. It also examined the scholarship on environmental justice, drawing on justice
theory, the history of environmental justice movements, the development of marine and
ocean management, and MPA literature. This research led to a proposed framework of
environmental justice principles for incorporation into MPA designation and design
processes. The framework was developed from criteria used for determining
environmental justice, then applied to two MPA case studies: Batemans Marine Park
(BMP) in New South Wales, Australia, and the South Penghu Marine National Park
(SPMNP), Republic of China (ROC) (Taiwan).
In order to analyse the findings, this Chapter, firstly, reviews the main arguments for
the environmental justice framework developed specifically for MPAs, and considers the
case studies findings on the proposed process for creating an environmentally just MPA.
Secondly, it synthesises the environmental justice frameworks and case study findings to
identify overall implications for the process of designating a new MPA area and designing
a zoning plan. Finally, recommendations for further research are explored.

1155

Voyer, Gladstone and Goodall, above n 698, 442; Banks and Skilleter, above n 88, 203.
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8.1 Framework and Findings
This section provides an overview of the framework for environmental justice for
MPAs. Then, it synthesises the main findings of the two case studies.

8.1.1 Environmental Justice Framework
‘Environmental justice’ is the main solution proposed in this thesis to improve MPA
designation and design. The theoretical environmental justice discourse was discussed in
Chapter Two, and the history of environmental justice movements was reviewed in
Chapter Three. The main objectives of these Chapters were to analyse the appearance of
injustice and the role of an environmental justice approach. Furthermore, the feasibility
of extending the application of environmental justice to MPAs was explored. Ultimately,
four main conclusions were reached:
(1) Justice is a goal for improving public governance systems.
(2) Environmental justice addresses environmental impacts and broader socioeconomic equity issues resulting from environmental governance.
(3) Environmental justice is an organising framework that is flexible and adaptable
to the features of environmental issues.
(4) The environmental justice framework is compatible with good marine
governance, including for MPAs.
The first finding was based upon a discussion of Hobbesian philosophy and other
schools of justice theory. In Chapter Two, it was argued that injustice appears in any
system of common social regulations designed for managing public affairs. The public
governance system is assumed to enable a better life for people, as compared with living
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in a chaotic state of nature. However, because of the limitations of human rationality and
resources, public affairs governance often also causes unjust and unfair outcomes. To
mitigate unjust situations, Chapter Two emphasised that ‘justice’ is widely recognised as
a primary principle of law, a purpose of governance, and a foundation for creating a wellordered society. Overall, justice is viewed as a goal to be achieved and a tool which can
be adopted to improve the public governance system.
Chapter Three argued that environmental governance systems are needed to restrict
use and access to the exhaustible natural environment and its resources. However, poor
environmental governance in some cases has provided the impetus for environmental
justice movements. The history of environmental justice movements, not only in the US,
but globally, demonstrates that environmental justice is a positive force in regulating
environmental affairs.
Chapter Four examined the regulatory system of oceans and seas under the United
Nations Convention on the Law of the Sea and the importance of marine ecosystems
conservation. Chapter Five demonstrated how MPAs assist in achieving marine
conservation objectives, notwithstanding injustices that can adversely reduce the
effectiveness of MPA management.
The second finding was that environmental justice is not only useful for addressing
environmental impacts but also for addressing broader socio-economic equity issues
resulting from imperfect environmental governance. The traditional approach addresses
unjust environmental impacts in terrestrial environmental governance. However, it also
encompasses economic equity and social justice concerns arising from inadequate
environmental governance, as discussed in sections 1.3, 3.1.3 and 4.3. The scholarship on
environmental justice reaches into many aspects of the realm of social justice and can be
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seen in many environmental justice researchers’ publications, such as Walker 1156 and
Schlosberg.1157
In recent developments, the importance of embedding an environmental justice
approach into environmental governance has been recognised at the global level. In 2012,
the United Nations Environment Programme (UNEP) held the World Congress on Justice,
Governance, and Law for Environmental Sustainability. This meeting emphasised the
importance of incorporating social justice into environmental matters.1158 In the same
year, the United Nations General Assembly (UNGA) passed a resolution to strengthen
the need for ‘fair, stable and predictable legal frameworks for generating inclusive,
sustainable and equitable development.’1159 In 2014, the United Nations Development
Programme (UNDP) published a report, Environmental Justice: Comparative
Experiences in Legal Empowerment, to outline the major challenges and innovations in
environmental justice around the world in an attempt to promote its application.1160 More
international environmental organisations are accepting the connection between
environmental justice and social equity as essential in improving environmental
governance. Therefore, the subjects of environmental justice include broader socioeconomic aspects of equity in environmental governance. It is also clear that achieving
environmental justice helps to improve social equity.

1156

Walker, above n 73.
Schlosberg, above n 79.
1158
International Institute for Sustainable Development (IISD), 'Summary of the World Congress on
Justice, Governance and Law for Environmental Sustainability: 17-20 June 2012' (22 June 2012)
<http://www.iisd.ca/download/pdf/sd/ymbvol203num1e.pdf>, 1; UNEP, Environmental Rule of Law:
About the World Congress (29 September 2014)
<http://www.unep.org/delc/worldcongress/TheWorldCongress/tabid/55695/Default.aspx>.
1159
Declaration of the High-Level Meeting of the General Assembly on the Rule of Law at the National
and International Levels 2012 UN General Assembly, 67h sess, 3nd plen mtg GA Res A/RES/54/33 (30
November 2012), para 8.
1160
United Nations Development Programme (UNDP), above n 60.
1157
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The third finding of the research is that environmental justice is an organising
framework that is flexible and adaptable to the features of environmental issues.
According to current literature, which was surveyed in Chapters Two and Three,
environmental justice is adaptable depending on the situation. Thus, in marine situations,
features of marine management can be incorporated into the environmental justice
framework.
Chapter Four extended the scope of environmental justice to the field of marine
conservation and focused on MPAs. It revealed that terrestrial environmental issues and
marine conservation are fundamentally different. Not only are the physical environments
and ecosystems different, but people’s concerns are divergent. Justice issues in terrestrial
environmental governance tend to be in relation to human habitation and local
environmental impacts, as presented in Chapter Three, whereas in marine environmental
governance, justice issues encompass marine uses and more indirect social, economic,
and environmental impacts, as discussed in Chapter Five. Therefore, some adjustments
to the traditionally terrestrial environmental justice approach are required, as shown in
section 4.3.
The final finding was that an environmental justice framework is compatible with
good marine governance, including of MPAs. A framework for MPA-based
environmental justice was proposed and examined in section 5.2, and illustrated in Figure
5.2. It is a set of principles for improving environmental justice in the designation and
design of MPAs. The framework is derived from traditional environmental justice
theories and movements but also features MPA socio-economic considerations. Although
this framework was based on literature research, the referenced theories are a combination
of concepts and principles extracted from the theoretical scholarship discussed in
Chapters Two and Three, and extensive real-world experiences, such as the case study345

based literature cited in Chapters Three to Five. The environmental justice principles
selected for the framework are coherent with good marine governance as addressed in
section 5.2.4.3. In summary, this thesis proposed the framework for MPA-based
environmental justice as an approach to improving current MPA design.

8.1.2 Marine Protected Areas Case Studies
The case studies of the Batemans Marine Park (BMP) in Australia and the South
Penghu Marine National Park (SPMNP) in the Republic of China (ROC) (Taiwan) were
used to examine the applicability of the proposed framework for environmental justice to
MPAs. Principles in this framework were applied as criteria to assess the degree of
environmental justice in the area designation and the design of zoning strategies for the
BMP in Chapter Six and the SPMNP in Chapter Seven. (Table 8.1) They were critical to
identifying challenges to environmental justice in these MPAs and in providing
recommendations for improvements. The BMP and the SPMNP are located in and
managed under different governmental systems and are therefore subject to different
cultural and historical backgrounds and economic structures. The results of the two cases
studies showed that the principles in the proposed environmental justice framework are
applicable to different types of government-led and multi-purpose MPA management
regimes.
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Table 8.1: The principles to access the degree of environmental justice in MPAs1161
Phases

Designation of a new MPA

Designing a zoning plan for a MPA

Principles

Principles for procedural
justice
1. Public participation
(1) public participation at
the minimum rung of
partnership
(2) access to information
(3) access to justice
2. Ecosystem approach
(ecological impact
assessment)

Principles for distributive justice
1. Sustainable development (Socioeconomic impact assessment for
intra- and inter-generational equity)
2. Public participation
(1) public participation at the
minimum rung of partnership
(2) access to information
(3) access to justice
3. Compensation measures
4. User pays

Overall, in Chapter Six, the shortcomings of environmental justice in the BMP were
highlighted as follows: insufficient ecological assessments to justify the need for a marine
park, low degree of public participation in the designation phase, and inadequate
considerations of social and environmental factors prior to designing the BMP zoning
strategies. In Chapter Seven, four main factors undermining environmental justice in the
SPMNP were assessed: low degree of public participation, insufficient compensation
measures, lack of sufficient consideration for sustainable fishing activities, and lack of a
separate regulatory system for marine parks.
Based on this analysis, solutions were proposed to improve the quality of
environmental justice in the BMP, by providing accurate localised ecological impact
assessments to support the creation of a new marine park, and conducting socio-economic
impact assessments as a reference for designing a zoning strategy. In addition, solutions
were suggested to improve not only the quality of environmental justice in the SPMNP,
but also future MPAs in Taiwan. These solutions included enhancing the role of

1161

This Figure is a summary. The full framework of environmental justice, see Figure 5.2.
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stakeholders, conducting comprehensive socio-economic impact assessments, and
developing a regulatory system specifically for MPAs.
The two cases, the BMP and the SPMNP, each provided invaluable insights in
relation to the other. For example, increasing public participation to the partnership level
should be provided for in legislation for securing stakeholders’ rights to be actively
involved in the MPA decision-making process. This also helps to establish comanagement with MPA authorities, as discussed in section 5.2.3.2.1 and IUCN
guidelines. 1162 As opposed to Taiwan, the NSW government institutionalised public
participation, as discussed in section 6.3.1, so that stakeholders’ rights are secured and
their opinions can be considered. In contrast, in the case of designation and design of the
SPMNP, there was no institutionalised public participation mechanism, so stakeholders’
opinions and rights were not registered. Therefore, the extent of public participation relied
strictly on public officials’ attitudes about whether stakeholders were to be consulted.
Fortunately, in the creation of the SPMNP, ROC officials considered gaining the public’s
support as a necessary phase in the creation of a new marine park, as addressed in section
7.3.1, even though there was not a legal basis for this consideration. The ROC officials
consulted with locals and stakeholders at the beginning of proposing the creation of the
SPMNP. When the SPMNP zoning plan was finalised, there were significant changes
from its draft, as shown in section 7.3.1.3, based on the consultations.
The NSW government has a comprehensive regulatory system for conserving
coastal water areas, as discussed in section 6.2. These are specific and dedicated
authorities and regimes responsible for addressing ecological impact assessments,
stakeholder participation, and marine park administration. There is a regulatory system

1162

Kelleher, above n 723, 32.
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designed specifically for marine conservation. This regulatory and administrative design
increases transparency, accountability, and adequacy in conserving marine ecosystems.
In Taiwan, the regulatory system for creating and managing marine national parks is
derived from that for terrestrial national parks, even though requirements of laws and
management expertise for terrestrial activities are inherently different from those for
marine activities. This poses challenges in managing marine activities in the SPMNP
where regulations were mainly developed for managing resource use on land. In
recognition of this problem, after the declaration of the SPMNP in 2014, Taiwan adopted
several domestic marine acts in 2015, as discussed in section 7.1. It is anticipated that
these new marine acts will contribute to improving the marine regulatory system.

8.2 The Process of Incorporating Environmental Justice into an MPA
Chapters Two and Three discussed the concept of ‘justice’ in the context of
governance decision-making processes by dividing it into ‘procedural justice’ and
‘distributive justice.’ Their separate definitions were proposed as ‘legitimate procedure’
and ‘fair allocation,’ respectively. Chapters Two and Three concluded that justice,
including environmental justice, can only be achieved when both procedural justice and
distributive justice are satisfied in the governance decision-making process. Therefore, a
process for establishing environmentally just MPAs by incorporating the principles of
environmental justice was identified in Chapter Five and tested against the experiences
of the BMP and SPMNP in Chapters Six and Seven. Essentially, this process is divided
into two phases: designation of a new MPA and designing a zoning strategy for a new
MPA.
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8.2.1 The Phase of Designating a New MPA
There are three steps in designating the area of a new MPA phase: examining the
need to create a new MPA, gaining public support, and proclaiming a new MPA. (Table
8.2) Different environmental justice criteria need to be met to ensure the presence of a
legitimate process for establishing a just MPA.
Table 8.2: The criteria for the phase of designating a new environmentally just MPA
Stages
Examine the
need to create a
new MPA

Environmental justice
principles
1. Ecosystem approach
(ecological impact
assessment)
2. Public participation

Gain the support
for creating a
new MPA

Public participation

Proclaim a new
MPA

Public participation

Criteria
1. Undertake ecological impact
assessments in a proper scale
of marine areas
2. Invite local experts’
knowledge
1. Consult and communicate
with other government sectors
to build inter-sectoral
collaboration
2. Facilitate the integration of
management resources and
generate political support
3. Consult and communicate
with marine users and the
locals to create partnership in
order to co-manage a new
MPA.
1. Proclaim a new MPA to the
public
2. Provide sufficient information
regarding the creation of a
new MPA to the public

8.2.1.1 Examining the need to create a new MPA
Demonstrating the necessity for establishing a new MPA to marine stakeholders is
the first step in creating an MPA. Designating a new MPA is often for the purpose of
conserving vulnerable marine biodiversity, habitats, and ecosystems. Therefore, one
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recommended principle of environmental justice for this step is to adopt an ecosystem
approach by undertaking ecological assessments which should contain information on
biomass, types of species, and the degree of vulnerability of marine habitats in a candidate
MPA site. Local experts’ knowledge should also be incorporated as references. In the
example of the SPMNP, the MPA authorities of the ROC provided several ecological
impact assessments and demonstrated that there are rich marine ecosystems with local
features in the surrounding waters of the South Penghu. The research results were the
basis for decision makers to nominate an MPA site.

8.2.1.2 Gaining support for creating a new MPA
Establishing a new MPA requires cooperation among government sectors and
agencies. Enhancing the possibility of creating a new MPA is the main objective of this
step. MPA authorities are advised to consult and communicate with other institutions to
build inter-sectoral collaboration and facilitate the integration of management resources
and generate political support from other sectors. Public participation is another key
principle in this step. Stakeholders, especially the main groups of affected marine users
and MPA experts, should be entitled to attend consultations, public hearings, or other
relevant meetings. They should also be allowed to self-organise as groups to work
together with the MPA authority. For example, NSW mandated that affected stakeholders
would have representatives in an advisory committee for a marine park. Thus, stakeholder
rights to participate in decision-making processes are protected by law, as discussed in
Chapter Six. MPA authorities may communicate, consult, or negotiate with stakeholders
to understand their needs, interests and concerns while aiming to increase their support
for a new MPA. In addition, improving the availability of MPA information and access
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to justice are helpful approaches to improve the quality of public participation. For
example, since the SPMNP was established in an area where there are several remote
villages with weak internet reception, the ROC MPA authorities disseminated SPMNP
information in newspapers, flyers, and educational brochures.

8.2.1.3 Proclaiming a new MPA
An MPA candidate site is ready for proclamation when authorities confirm the need
for its creation and have received political support and resources from government
agencies and the public and stakeholders. The process of proclaiming a new MPA varies
depending on sovereign governmental systems. In NSW, the Marine Estate Management
Authority (MEMA) assesses strategies for and risks of a new marine park and responds
to Ministers. They make recommendations to the NSW Governor who then declares or
modifies the new marine park.1163 In contrast, the process of proclaiming a new marine
national park in the ROC involves many levels of authorities: the Ministry of Interior
makes a proclamation of a new marine national park after receiving the approval of a new
marine park proposal from the Executive Yuan based on recommendations made by the
National Park Division.

8.2.2 The Phase of Designing a Zoning Plan for a New MPA
After the proclamation of a new MPA, activities in the MPA are managed based on
its zoning strategy. A zoning strategy comprises of a zoning plan and management

1163

'Marine Estate Management Act 2014: Legislation Summary' (NSW Government, 2010) Available
from <http://www.marine.nsw.gov.au>, 3.
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measures. The objective of a zoning strategy is to produce fair allocation of MPA
conservation values and burdens. This section proposes an environmental justice
framework for the phase of developing a zoning strategy, comprised of three steps:
preparing a draft zoning plan, consulting on its acceptability, and adopting the zoning
plan. (Table 8.3)
Table 8.3: The criteria for the phase of designing an environmentally just zoning plan for
fair allocation of MPA conservation values and burdens
Stages

Environmental justice
principles
1. Sustainable
development
(socio-economic
assessment for
intra- and intergenerational equity)

Criteria

Consult on
the
acceptability
of the draft
zoning plan

1. Public participation
2. Compensation
measures
3. User pays

1. Invite public officials to
deliberate on the draft.
2. Trade-off with different groups
of stakeholders Invite public
officials to deliberate on the draft
3. Apply compensation measures
and user pays if necessary

Adopt the
zoning plan

Public participation

1. Revise the draft and deliberate
with stakeholders and public
officials again if necessary.
2. Submit the draft to a higher
authority for adoption

Prepare a
draft zoning
plan
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1. Collect and analyse information
about previous, current, and
future social and economic
aspects of data, and identify
possible challenges to key
marine activities.
2. Identify all groups of affected
marine users’ need and interests.
3. View sustainable development as
one of objectives of a zoning
plan.

8.2.2.1 Preparing a draft zoning plan for a new MPA
Inter/intra generational equity of sustainable development should be one of main
objectives for a zoning plan for a new MPA. This concept assists to mitigate potential
adverse impacts to marine users’ socio-economic aspects of lives.
Socio-economic impact assessment (SIA) is viewed as an element of sustainable
development that this thesis focused upon, as addressed in sections 3.2.2.1.4, and
5.2.3.1.2. Its application can be seen in the preparation of both the rezoning of the plan
for the BMP and in the SPMNP zoning plan. MPA authorities referred to the socioeconomic impact assessment reports for the Batemans region and the South Penghu areas,
discussed in sections 6.3 and 7.3, respectively.
The SIA should reflect the complexities of the socio-economic interactions with
ecological systems. It should contain previous, current, and future social conditions and
economic data, identify possible challenges to all types of affected marine economic
activities, and needs of different groups of marine users. It is an important source of
information which assists in understanding available resources, possible challenges, and
prioritizing needs.1164 Environmental and natural resources are often wasted for economic
gains.1165 It is difficult to accurately measure the maximum marine resources exploitation
limit needed to sustain basic life and livelihoods without compromising them for future
generations. SIA facilitates intra- and inter-generational equity by providing holistic
socio-economic data for all groups of affected marine users to identify their needs and
interests.
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Angus Morrison-Saunders and Jenny Pope, 'Conceptualising and Managing Trade-Offs in
Sustainability Assessment' (2013) 38 Environmental Impact Assessment Review 54. 55.
1165
Ibid. 54.
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8.2.2.2 Consultation to enable acceptance of draft zoning strategy
After developing a draft zoning strategy, releasing the draft to the public for
comment and feedback is recommended. The goal is to increase the degree of
acceptability of the draft zoning strategy. A zoning strategy with high acceptability
increases future enforceability of MPA measures. This process starts with MPA
authorities inviting stakeholders and public officials to deliberate on the draft. For
example, as discussed in Chapter Six, the NSW Marie Estate Management Authority
(MEMA) discussed the proposed management plan for a new marine park with an
advisory committee of stakeholder representatives before approving its draft zoning
strategy. Chapter Seven revealed that, in the ROC, a draft zoning plan for a new marine
national park was submitted to the National Planning Commission, which was composed
of representatives of stakeholders, for their feedback. A zoning plan supported by
stakeholders may increase the effectiveness of its future implementation. Similar to Step
Two, before holding a meeting to deliberate on the draft, MPA authorities should
disseminate information and materials, such as a latest draft zoning plan and updated
scientific and socio-economic impact assessment reports.
This stage also involves trade-offs. Often in public governance, one party gains
benefits while another party loses their existing benefits. For example, restricting
commercial marine extractive activities is the most common management means used in
MPAs, so a decline in household income of marine users is often a substantial challenge
faced by local communities. Meanwhile, non-extractive marine resources users, such as
economic and leisure users, often gain benefits from conservation achievements.
Compensation measures and user pays are therefore two common tools associated with
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distributive justice. Providing compensation to the vulnerable groups of marine users, and
applying a user pays policy in the implementation of zoning strategies assists in mitigating
the adverse impacts resulting from distribution of MPA conservation benefits and burdens.
In line with this, profits from user pays measures should be allocated as funds for
compensation. The findings of the SIA provide guidance for the trading off.

8.2.2.3 Adopting a zoning strategy
Based on updated information and stakeholder feedback on a draft zoning strategy,
the MPA authorities may revise the draft and deliberate further with stakeholders and
public sector officials. This increases the transparency of the decision-making process
and enhances the credibility of the final zoning strategy. Then, the revised draft zoning
plan is submitted to a higher authority for adoption, or the authority itself may simply
adopt the draft. In NSW, under the new 2014 Marine Estate Management Act, a single
management plan for a new marine park will be adopted by Ministers. 1166 Prior to
December 2014, a draft zoning plan and an operational plan were required to be prepared
by the MPA Authority. The draft zoning plan was then adopted by the Ministers and the
operational plan was adopted by the MPA Authority. In the ROC, a zoning plan for a
marine national park is submitted to a higher agency, the Executive Yuan, for approval
and then publicly announced to the public. The steps described above are designed as
processes involved in developing MPAs based on environmental justice.
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8.3 Recommendations for Further Research
This thesis has sought to bridge a gap between scholarship on environmental justice
and on MPAs. It developed a framework for environmental justice in MPA designation
and design. In order to explore the research findings further, recommendations for future
research into environmental justice in MPAs is recommended.

8.3.1 Environmental Justice Studies
Environmental justice emerged and developed largely from US environmental
justice movements. It focused on environmental impacts on locally affected groups of
people in terrestrial environmental contexts. However, in the past two decades, the variety
and range of environmental issues encountered has broadened the purview of
environmental justice to encompass socio-economic equity in environmental governance,
as discussed in sections 1.1.2, 1.3, 3.1.3.2, 3.3, 4.3 and 8.1.1. In essence, environmental
justice is as broad as the goal of improving governance systems so as to achieve social
equity in environmental governance. Posing restrictions on the scope of development of
environmental justice may compromise the potential contributions of environmental
justice to society. Further interdisciplinary research on the intersections of environmental
justice, social equity and environmental governance will develop greater academic
understanding of environmental justice in its broader applications.

8.3.2 MPA Research
The proposed MPA environmental justice framework could be further developed as
a reference for governments to establish and improve their MPA related laws and policies.
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The framework is composed of broader concepts and underlying principles of
environmental justice which are foundations of a well governed society. These principles
can be further developed for application into domestic marine conservation laws and
policies that help to improve the level of social equity in marine governance.
In particular, the identified socio-economic equity considerations in the siteselection and the design of zoning plans for MPAs are important. Concerns that could be
further analysed and developed as elements of a mechanism for reviewing current systems
of MPA management. In the two cases presented in this thesis, the governments and MPA
authorities in Australia and the ROC reviewed zoning strategies on a regular basis.
However, in both cases, the methods and criteria for reviewing MPA practice were not
clearly articulated in regulations. A holistic MPA review process should be a useful tool
to improve MPAs. The identified justice and equity issues could be incorporated as
elements into the formal MPA review process. Future research on this topic could focus
on how a review system for MPAs might consider the different political, social and
cultural contexts. Similar to the initial processes of MPA area designation and zoning
strategy development, a review system for MPAs could incorporate broader
environmental justice concerns to help achieve a balance between ecological and social
objectives and to incorporate adaptive collaborative management.

8.4 Conclusion
Environmental justice and MPAs are separate but related concepts. Environmental
justice is derived from the goal of justice, which is one of the pillars of a well-organised
society where human integrity and rights are respected and secured, but as applied in the
context of environmental governance. This thesis extended the discussion of traditional
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environmental justice from terrestrial environmental matters to marine affairs, and
specifically MPAs. It has argued that a broader environmental justice approach is needed,
not only for mitigating environmental aspects of justice concerns, but also for addressing
socio-economic aspects of justice concerns resulting from environmental governance.
MPAs are designed for conservation purposes in order to maintain people’s long
term well-being and marine environmental resources sustainability, but the creation of
MPAs and the design of their zoning plans have encountered justice and equity challenges.
It is difficult to achieve an optimal marine park site-selection and design. This thesis has
provided a framework of broader environmental justice for improving MPA site-selection
and zoning plan design by directly and clearly addressing socio-economic aspects of
justice and equity concerns in environmental governance. This proposed framework can
be applied to identify and remedy shortcomings in MPA governance so as to serve future
administrative processes designing new environmentally just MPAs.
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